AK Taihia

From: Doug and Helen

Sent: Wednesday, 10 September 2025 6:22 am
To: AK Taihia

Subject: Fwd: Scan from Paihia Photos
Attachments: 08092025115806-0001.pdf

CAUTION: This email originated from outside Far North District Council.
Do not click links or open attachments unless you recognise the sender and know the content is safe.

Good morning Alicia

In response to your 15C hearing notice and comments made in the PDP planning team,s 42A report
on the concerns | have raised, | am submitting the entire scope of my evidence in the following emails
"A-F" accordingly.

This to make clear my intentions in dealing with the PDP as proposed in conjunction with my site in
Opua and the implications of its occupations both on land and in the CMA.

Kind regards
Doug Schmuck

For: Doug's Opua Boatyard

-------- Forwarded Message --------
Subject:Scan from Paihia Photos
Date:Mon, 08 Sep 2025 11:58:38 +1200
From:Paihia Photos
Reply-To:
To:

Number of Images: 34
Attachment File Type: PDF

Device Name: Paihia Photos
Device Location:

Virus-free.www.avast.com



Doug’s O oat Yard

10 Seplamber 20235

Alicia-Kae Taihia L
INDC PDP Team n

PP el 1 Richardsan Stneel, Opoea, Bay of lslands
alicia-kate tathia@ nde. govine Ph (00) 402 7035, Afn 081 4017 4577

Lubarahill Extra naonz

REF: HEARING 13C  TIMUTABLE RESPONSE; 521

[n response to the 424 report by the Senior Policy Planner and
Technical Dircetor for the PDP and limited accommodation lor
the hearing impaired, at the hearmg [acilities; T will not be
altending the 153C hearing, :

MNor will | be attending because of the misrepresentations to the
Pancl in the 42A report of my initial submissions and Lhose of
the subsequent submissions T made at hearing 8 on Open Space
matters directly/indirectly affected by the Trealy of Wartangi
Aot 1973,

Nor because the Panel has not made it clear 1o the PDP Planning
Team of thelr spoken commitment to resolve Natural Open
Space issues on the land and in the CMA regarding my legal
occupations that divectly affect substantial PDT zoning crrors.

Naor because the PP Team has disregarded/misrepresented not
only the writicn submissions by my expert witness, but his
phone conference evidence with them as o niy concems with
the scope of the PDP that are in effect, ultra vires to the RMA

I herefore, because these matters T have raised appear now to be

beyvond the jurisdiction of the PDP, | am hereby submitting the

entire scope of my evidenee regarding concerns | have that are

likely not only to-affect my boatvard, its exclusive occupations

|'~¢*.~L|r| om Jand and in the CMA, bul the entire [Jistrict as well,
A,

o 'ET}I_U-TI % q{.hl’l'IU_LL —
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Proposed District Plan submission form

Clause 6 of Schedule 1, Resource Management Act 1991
Feel free to add more pages to your submission to provide a fuller response.

Form 5: Submission on Proposed Far North District Plan

This is a submission on the Proposed District Plan for the Far North District.

Fuil Name: - . g
" ZL0JeAns  IRA6— Stsipde
Company / Organisation
Name:
(if applicable) DOUG’S OPUA BOATYARD
Contact person (if 1 RICHARDSON STREET
different): OPUA 0200 .
Full Postal Address: _ P B.0.I. Ph/Fax (09) 402 7055
454 A GST No. 051-243-021
Phone contact: Mobile: Home: Work:
£P7 14=779 | L9 de7d-577
Emallesse v | g pspis o xrd  AD NE

e Submitter details:
e (Please select one of the two options below)

: 1ot gain an advantage in trade competition through this submission
I could gain an advantage in trade competition through this submission

If you could gain an advantage in trade competition through this submission, please complete
point 3 below .
3. I am directly affected by an effect of the subject matter of the submission that:
(A) Adversely affects the environment; and
(B) Does not relate to trade competition or the effect of trade competition

I.am not directly affected by an effect of the subject matter of the submission that:
(A) Adversely affects the environment; and
(B) Does not relate to trade competition or the effect of trade competition

Note: if you are a person who could gain advantage in trade competition through the
submission, your right to make a submission may be limited by clause 6(4) of Part 1 of Schedule
1 of the Resource Management Act 1991




submitting on)

The specific provisions of the Plan that my submission relates to are:
(please provide detalls including the reference number of the specific provision you are

/s Sz Ve = S IBArsS A S
T e rEs 2T /9/27

e e

. pd
Confirm your position: Support (;” Support In-part Oppose
(please tick relevant box) -’/ ,

My submission is:
(Include details and reasons for your position)

D | .
flrnom Smm /Vromes/ms oS s s Snt
TOnTRs Zz el ez

| seek the following decision from the Council:
(Give precise details. If seekmg amendments, how would you like to see the provision
amended?)

/Z.il.?ﬂ$/»-”5 oSz /4 TR S IRy 7D,
12a7ES LZ/5/5zm

™ .

| wish to be heard in support of my submission

(Please tick relevant box)

If others make a simila(rgjbmission, | will consider presenting a joint case with them at a hearing
Yes 0

Do you wish to present [ §ubmission via Microsoft Teams?
Yes ﬁ\ﬁu ‘




Signature of submitter:
(or person authorised to sign on behalf of submitter)

Date: @ﬂ&/(x___/g_ Z27 /s fer el

(A signature is not required if you are making your submission by electronic means)

important information:

The Council must receive this submission before the closing date and time
for submissions (5pm 21 October 2022)

Please note that submissions, including your name and contact details are
treated as public documents and will be made available on council’s website.
Your submission will only be used for the purpose of the District Plan Review.
Submitters who indicate they wish to speak at the hearing will be emailed a
copy of the planning officers report (please ensure you include an email
address on this submission form).

Send your submission to:

Post to: Proposed District Plan

e  Strategic Planning and Policy, Far North District Council
e  Far North District Council,

e  Private Bag 752

e KAIKOHE 0400

e  Email to: pdp@indc.govi.nz

e Oryou can also deliver this submission form to any Far North District Council service centre

or library, from 8am — 5pm Monday to Friday.

&  Submissions close 5pm, 21 October 2022

¢ Please refer to pdp.nde.govi.nz for further information and updates.
Please note that original documents will not be returned. Please retain copies for your file.

Note to person making submission

Please note that your submission (or part of your submission) may be struck out if
the authority is satisfied that at least one of the following applies to the submission
(or part of the submission):

L

It is frivolous or vexatious
It discioses no reasonable or relevant case

It would be an abuse of the hearing process to allow the submission (or the
part) to be taken further

It contains offensive language

It is supported only by material that purports to be independent expert
evidence but has been prepared by a person who is not independent or who

does not have sufficient specialised knowledge or skill o give expert advice
on the matter. :




A SUBMISSSION TO THE 1 Richardson Street, Opua, Bay of Islands
Ph (09) 4.102 7055, A/h (09) 407 4577

PROPOSED FAR NORTH DISTRICT PLAN (PFNDP)

I am the proprietor and owner of the boat maintenance and repair facility known as
Doug’s Opua boatyard (DOBY). '

This particular commercial activity was the first of its kind in the townshlp of Opua
created 1883 and has operated in this capacity since 1966.

Along with a wide spectrum of boat maintenance and repair are several other
activities directly connected with recreational and charter vessels, where public access
to the CMA is enhanced and controlled on and over the exclusive occupations and
structures of DOBY for all of those purposes including a commercial marina.

Furthermore, the scale, intensity, and character of the activities in conjunction with
land occupations over the adjoining Esplanade Reserve, created by a road stopping
that I undertook pursuant to Part XXI of the Local Government Act 1974, has directly
underpinned all that has followed since 1995.

In mid 2020, after twenty seven years of wrangling with issues surrounding (Reverse
Sensitivity), all of the matters pertaining to public access over the Esplanade Reserve
in juxtaposition with this boatyard, including two Treaty Claims, were adjudicated by
five Justices of the Supreme Court. In attendance were myself through Alan Galbraith
QC and the FNDC through Jack Hodder QC and the Opua Coastal Preservation
Society whom are now bankrupt and defunct; a group of citizens who had been
behind and driven these issues through out that time, and eventually into the courts.

With regard to the Operative District Plan there are agreements reached with the
FNDC hearings committee for that plan and MEA plan rules within it through the
Department of Conservation that were settled before the Environment Court after
rezoning of DOBY to commercial from residential. Therefore, havmg no other gauge
by which to set the new zoning at the time. In effect, relying on the rple for (Cross
Boundary Activities And Structures) that interfaced with the CMA under the separate
authorities of the two councils.

With the above in mind, I have considered closely the PFNDP and have two specific
concems regarding proposed zoning of this site in light that the proposed plan has
moved away from a strictly effects basis to an activity doctrine. Therefore the first
matter involves 1/5 Beechy St, Opua whereby 1 believe that this is solely a zoning
mistake as there is no way you can have a Rural Production Zone under a property
supported by pilings over the CMA without so much as a scrap of dirt to its name
accept perhaps in a plant pot. As opposed to the farm I own at 121 Porotu Road,
Oromahoe which is now and will always remain in the Rural Production Zone.



The latter concern is of course 1 Richardson St. Opua being DOBY itself. In its case
this may also be a mistake by way of no consideration of the implications of existing
(Cross Boundary Rules) associated with it when applied uniformly with the MEA at
Opua that has now become the Light Industrial Zone (LI¥) fhat has no equivalence in
the Operative District Plan. Let alone by definition as to what the pardmeters of the
activities that are now proposed in the LIZ. And clearly this site is now no longer a
commercial site by definition in the PFNDP and should be readdresséd along with all
the legal implications for these activities that now run with the land both on the site
itself; the esplanade reserve; and in the CMA.

I therefore suggest this site should be rezoned to LIZ for to leave it in the MUZ as
proposed, is a square peg in a round hole and/or an effort to make the MUZ zone fit.
Which clearly should not have happened with direct reference to Rule 12.7. 6.1.1 (ix).

With respect then, and in respect to this submission regarding the proposed change, I
attach NRC Plan document for resource consent 041365 4952/2 for an inclusive
boundary LIZ designation as marked in orange along with the PENDP zoning map for
1 Richardson St. Opua also marked in orange; and photographs from 2014/2022 of
structures and associated activities in conjunction with the overall site.

In further support of this submission, I also attach the following appendices 1-8 as to
the nature of the approved activities; land and CMA occupations; and environmental
parameters associated with them that run with these lands of the boatyard, adjoining
reserve, and exclusive occupation in the CMA. For none of these issues have escaped
the scrutiny of every court in this land and therefore should not be disregarded in the
conduct of this new planning doctrine.

Thank you

/ | - - 7L
L]E)ti/g, hrnuciﬁ/\‘—"gk, Date: Z & ‘»ﬁ/‘:}%" =

For: Doug’s Opua Boatyard
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Chapter 12 - NATURAL AND PHYSICAL RESOURCES
Section 7 — Lakes, Rivers, Wetlands and the Coastline

12.7 LAKES, RIVERS, WETLANDS AND THE COASTLINE

Wai
Ma te wai, ka ora ai nga mea katoa. Kia tupato te whakahaere mahi o tena, kia u fonu ki te mauri.
. 4

Water

Water has a vital quality that nourishes all living things. Let us ensure its purity to retain that essential
life force - the mauri of the water.

CONTEXT

Note: For the purposes of this chapter “lakes” include the Waingaro and Manuwai Reservoirs.

The Far North District has an extensive coastline, eight harbours, estuaries, many rivers and streams, lakes
and wetlands. The health of these water bodies is vital to sustaining all kinds of life. Human activity,
however, can lead to contamination of the water, reduced water quantity and consequential loss of habitats.
For example, Lake Omapere and a number of small west coast dune lakes have been contaminated by
nutrients and other material in rural run-off to the extent that they are no longer suitable for their indigenous
aquatic ecosystems, contact recreation or water supplies, and have degraded aesthetic values. Also, there
are several inner harbours and estuaries which, due to contamination from rivers, do not meet the very high
standards for shellfish gathering, cultivation, or human consumption e.g. Kawakawa estuary, some areas of
the ifiner Bay of Islands and inner Whangaroa harbour (refer to s17/4 of the Regional Policy Statement for
Northland). Maintaining water quality and quantity is therefore fundamental if sustainable management of
natural and physical resources is to be achieved.

The District has a surprising scarcity of high quality water resources, despite its lasge land area. Most of the
rivers and streams are relatively short with small catchments which means that sources of potable water are
limited. Conserving water quantity is therefore very important, particularly in catchments near to settlements
that have the capacity to be ufilised as potable water supplies.

Pollution by rural and urban run-off contaminated from non-point source discharges-and stormwater is a
major cause of deteriorating water quality. Degradation of water quality can have an adverse impact on
visual and amenity values. The Northland Regional Council and Far North District Coungcil jointly share
responsibility for ensuring that pollution from this, and all other sources, is minimised. While the Northland
Regional Coungil is responsible for the control of discharges of contaminants to air, land and water, and for
the use of land and water for the maintenance and enhancement of water quality, Far North District Council
has primary responsibility for the subdivision, use and development of land, and for the control of activities
on the surface of water.. Thus, Far North District Council can manage the location of buildings, impervious
surfaces and effluent disposal in relation to riparian margins as one method of addressing the effects of
activities on water quality. The Council can also, through its own Strategic and Annual Plans, set priorities
for the public provision of stormwater systems and adopt best management practices when implementing its
works programme. “Accordingly, the Plan provisions are designed to complement those of the Regional
Policy Statement and Regional Water and Soil Plan.

Public access to the margins of rivers, lakes and the coastline is highly sought after.” in particular, tangata
whenua have an interest in gaining access, via traditional paths, to food-gathering areas. Also, there is
considerable demand for residential properties with beach frontage and/or sea views, especially along the
eastern coasiline. As a result, subdivision offers many .opportunities to acquiré riparian margins and to
secure public access where appropriate. This includes the opportunity to have unformed legal road vested
as esplanade reserve. However, it will not always be wise to facilitate public access because of
conservation, amenity, landscape, heritage, cultural and spiritual values, or topography or safety reasons. In
such cases, public acquisition of the riparian margins may be justified in order to protect and preserve those

special values.

Historically, some setilements have developed close to, or over, the coast e.g. Mangonui and Rawene.
These are recognised as having a special character and are therefore identified as heritage precincts. Some
activities also have a need to be located close to, or over, the boundary of the coastal marine area. Where
there is a functional need of this kind, the Plan recognises and provides for the circumstances in which
development can occur.

Where development occurs within the coastal marine area (under the jurisdiction of the Northland Regional
Coastal Plan) there may be adverse effects that occur on the land i.e. within the District. For example,
parking associated with marinas can cause traffic problems and loss of amenity in coastal settlements. Co-
operation between the two Councils is essential to ensure that all of the adverse effects of an activity located
in the coastal marine area are adequately addressed when resource consents are considered. This'is one of
several cross-boundary issues which need to be resolved. .

Far North District Plan . ’ Chapter 12.7 Page 1
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FuH Far North Proposed District PART 1~ INTRODUCTION AND GENERAL
Plan PROVISIONS
Proposed: 27 Jul 2022 / HOW THE PLAN WORKS
Revision: 26 Jul 2022 / Cross boundary matters
PART 1 - INTRODUCTION AND A o<, Download > 1% Bookmark ~  Search
GENERAL PROVISIONS [T Reading mode fora
 keyword

PART 2 - DISTRICT-WIDE v o} Make a Submission , B '

MATTERS
Cross boundary matters

PART 3 ~ AREA-SPECIFIC v

MATTERS ' Far North District shares its boundaries with Whangarei
District Council to the south and Kaipara District Council to

PART 4 - APPENDICES AND v the south west. Far North also shares a boundary with the

SCHEDULES Northiand Regional Council with respect to the seaward

' side of mean high water sprmgs
Cross boundary issues refer to situations where an activity
takes place on or near a territorial boundary and where the
effects of a particular activity impacts on the territory of an
adjacent authority.
While Council's has jurisdiction only within its
territorial boundaries, integrated resource management
requires coordination and cooperation between authorities
for management issues that extend across boundaries and
. across jurisdictions.
( Cross boundary issues are addressed by:
: 1. Ensuring consistency and a degree of integration

between the Far North District Plan and the plans and
policy statements of adjoining territorial authorities, as
well as the Northland Regional Council. This will
ensure that the region's resources are managed
compatibly, and provide the basis for an assessment of
resource consent applicatigns; and

2. Consulting with adjoining authorities on resource
management matters, including Plan reviews, Plan
changes and resource consent.applications as required
under the RMA or as is necessary or appropriate. This
will include discussions with Council officers, possible
notification of applications for resource consent in
adjoining authorities and, where appropriate, joint
hearings.

https://ffarnorth.isoplan.co.nz/eplan/rules/0/189/0/5860/0/64 111
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Chapter 12 - NATURAL AND PHYSICAL RESOURCES

Section 7 — Lakes, Rivers, Wetlands and the Coastline ¢
12.7.1 ISSUES
12.7.11  lLand use and subﬁivision activities adjoining or on lakes, rivers, wetlands or the coastline can

12712

12713

12.7.14

12.714.5

12.7.1.6

12717
12.7.1.8

12.7.1.9

12.7.2

reduce their amenity and natural values, including the quality and quantity of water. However,
there is significant opportunity to restore, rehabilitate and revegetate these areas through the
application of methods set out in this Plan. '

Wetlands can be adversely affected by land drainage, modification of the natural water levels,
vegetation clearances, filling, polluted run-off and stock, reducing the effectiveness of their
natural functions of buffering water flows and providing habitat.

Some activities depend on being located right next to the water, such as port facilities, shore-
hased facilities for marine farming, jetties and boatyards, and there is a need to provide for these
activities in a way which minimises adverse effects on the natural character of lakes, rivers and
the coastline. :

- Recognising and providing for the historic pattern of settlement in some towns whereby buildings

are located very close to, or even over, the water.

Access to lakes, rivers and the coastline is generally inadequate compared to demand from
tapgata whenua; residents and vi iiors.—An-impartant way this can be addressed at the time of
subdivision as for exampl but, at the same time, there are some places
which are inappropriate for pub because of conservation, cultural, heritage, and spiritual
values, or topography or safety reasons.

Impervious surfaces increase run-off to natural water bodies which can alter their habitat values
and physical form through scour and sediment deposition, adversely affect water quality and
reduce water quantity in ground and surface water bodies.

The degradation of the mauri and wairua of water bodies and adverse effects on kaimoana due to
pollution.

Human activities can create and exacerbate the risk of erosion and other natural hazards in
riparian areas. '
Vehicles on beaches can have adverse effects, impacting on dune stability, and dune and coastal

flora and fauna. Domestic pets, particularly dogs, can have adverse effects on species
dependént on riparian areas and the coastal margin. Stock grazing in riparian margins can have

adverse effects on habitat values, natural hazards and on water quality.

ENVIRONMENTAL OUTCOMES EXPECTED

12721

12722
12.7.2.3

12.7.2.4

12725
12.7.2.6

12.7.3

Use of lakes and rivers which is appropriate in terms of the preservation df the natural character
and values of these areas.

Riparian margins are enhanced.

Activities on, or adjoining, the surface of water bodies are carried out in a way which avoids,
remedies or mitigates adverse effects on the environment.

Buildings and other impsrvious surfaces generally set back far enough from riparian margins
including from the coastal marine area, so that esplanade reserves, strips or other forms of
protection can be achieved in the future if required, except in locations where the types of activity
or historic patterns demand otherwise.

Emhanced public access to and along lakes, rivers and the coastal marine area.

A reduction in the rate of loss or adverse modification of indigenous wetlands.

OBJECTIVES

12731

12732

12.7.3.3

To avoid, remedy or mitigate the adverse effects of subdivision, use and development on riparian
margins. .

To protect the natural, cultural, heritage and landscape values and to promote the protection of
the amenity and spiritual values associated with the margins of lakes,*rivers and indigenous
wetiands and the coastal environment, from the adverse effects of land use activities, through

proactive restoration/rehabilitation/revegetation.

To secure public access (including access by Maori fo places of special value such as waahi
tapu, tauranga waka, mahinga kai, mahinga mataitai, mahinga waimoana and taonga raranga) o
and along the coastal marine area, lakes and rivers, consistent with Chapter 14 - Financial
Contributions, to the extent that this is compatible with:

Chapter 12.7 Page 2 Far North District Plan
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Chapter 12 - NATURAL AND PHYSICAL RESOURCES
Section 7 —Lakes, Rivers, Wetlands and the Coastline

complete a link or fo secure public access to key locations is limited by available finance. Therefore the
Council will use a variely of means in order to provide public access whenever such opportunities occur
during subdivision and development of land near lakes, rivers and the coastiine. However, there will be
circumstances where public access is not desirable and, in these cases, the Council will consider
conservation measures to be a priority (refer to Objective 12.7.3.3; Policies 12.7.4.6 and 12.7.4.8 and
Methods 12.7.5.2, 12.7.5.4, 12.7.5.5 and 12.7.5.8).

To enable development that is functionally related to the water, the Plan identifies Maritime Exemnption Areas
in parts of the coast where riparian margins are not required (Objective 12.7.3.5; Policy 12.7.4.5 and
Method 12.7.5.3). In conjunction with Heritage Precincts (refer to Section 12.5), this same approach is
used to recognise historic patterns of development.

Activities such as earthworks and land clearance close fo water bodies can adversely affect the stability of
their margins, water quality and ecosystem viability. Rules in Section 12.3 together with the provisions of
the Regional Water and Soil Plan control excavation and filling. These controls are complemented by rules
which limit building and impervious surfaces near riparian margins and by assessment criteria. The
restoration and enhancement of riparian areas by stock exclusion and planting can reduce the risk of natural
hazards and improve natural character. Proposals to undertake restoration and enhancement initiatives wiil
be taken into account when assessing applications to reduce the required setbacks.

1276 RUPES

Activities affected by this section of the Plan must comply not only with the rules in this section, but also with
the relevant standards applying to the zone in which the activity is located {refer to Part 2 Environment
Provisions), and with other relevant standards in Part 3 — District Wide Provisions.

Particular attention is drawn to:

(a) Chapters 7-10in Part 2,

(b) Other sections within Chapter 12 Natural and Physical Resources (and the District Plan Maps),

(¢) Chapter 13 Subdivision,

(d) Chapter 14 Financial Contributions;

(e) Section 15.1 Traffic, Parking and Access;

(f} Chapter 17 Designations and Utility Services (and the Zone Maps).

Where relevant, refer to other sections of the plan such as Part 2 — Environmental Provisions and other parts
of Part 3 — District Wide Provisions as there may be other provisions that need fo be considered.

An activity is a permitted activity if:
(a) it complies with the standards for permitted activities set out in Rules 12.7.6.1.1 to
12.7.6.1.6 below; and

(b) it complies with the relevant standards for permitted activities in the zone in which it is
located, set out in Part 2 of the Plan - Environment Provisions; and

(c) it complies with the other relevant standards for permitted activities set out in Part 3 of the
Plan - District Wide Provisions.

127641 SETBACK FROM LAKES, RIVERS AND THE COASTAL MARINE AREA
For the purposes of this rule, lakes include the Manuwai and Waingaro Reservoirs.

Any building and any impermeable surface must be set back from the boundary of any lake
(where a lake bed has an area of 8ha or more), river (where the average Width of the riverbed
is 3m or more) or the boundary of the coastal marine area, except that this rule does not apply
to man-made private water bodies other than the Manuwai and Waingaro Reservoirs.

The setback shall be: ‘
(@) a minimum of 30m in the Rural Production, Waimate North, Rural Living, Minerals,
Recreational Activities, Conservation, General Coastal, South Kerikeri Inlet and Coastal
Living Zones;
(b) a minimum of 26m in the Residential, Coastal Residential and Russell Township Zones;

@ a minimum of 20m in the Commercial and industrial Zones.

Provided that these setbacks do not appiy: '
(i) to activities in a Maritime Exemption Area; or

Chapter 12.7 Page 6 Far North District Plan
Printed on 03/06/2015
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Chapter 12 - NATURAL AND PHYSICAL RESOURCES
Section 7 — Lakes, Rivers, Wetlands and the Coastline

12.7.6.1.2

12.7.6.1.3

(i) to river crossings, including but not limited to, fords, bridges, stock crossings and culvert
Crossings; or

(iif} to activities related to the construction of river crossings; or .

{iv) io pumphouses utifised for the drawin% of water from the lake, river or wetland, provided
such pumphouse covers less than 25m” in area; or

(v) to buildings and impermeable surfaces associated with utility service structures, provided
that they do not exceed 2m in height or 5m in area; or .

(vi) to activities associated with the maintenance, replacement and upgrading of existing linear
network utilities; or

(vii) where there is a legally formed and maintained road between the property and the coastal
marine area, lake or river; or

(viii) to activilies associated with marine farming shore faciliies on Lot 1 DP197240 (Orongo
Bay), Lot 1 DP155347 (Waikare Iniet) and Lot 1 DP190467 (Waikare Inlet); or

{(ix} to Deug's Opua Boatyard's existing uses and/or resource consents applicable over Sec 1,
2, 3, & 4 8068634 (esplanade reserve) CT 121C/187; NRC Plan Map 3231B; and pt Lot 1,
Lot 2 & Sec 3 Town Block of Opua XXXH CT 21C£265; or

{X) to activities, buildings and impermeable surfaces associated with the operation of a
commercial boatyard on Part Allotment 8, Section 13, Town of Russell.

Note 1: Attention is aiso drawn fo the rules applying in the Coastal Hazard 1 Area (Rule
12.4.6.3.1) and Coastal Hazard 2 Area (Rujes 12.4.6.1.1 and 12.4.6.2.1).

Note 2: A schedule of Lakes is provided in Appendix 1C.

SETBACK FROM SMALLER LAKES, RIVERS AND WETLANDS

Any building and any impermeable surface must be set back from the boundary of lakes
{where the lake bed has an area of less than 8ha) smaller continually flowing rivers (where the
average width of the river bed is less than 3m) and wetlands except that this rule does not
apply to man-made private water bodies.

The setback shall be:

(@) 3 x the area (ha) of the lake (e.g. if the lake is 5ha in area, the setback shall be 15m);
and/or

(b} 10xthe avérage width of the river where it passes through or past the site;

provided that in both cases the minimum setback shall be 10m and the maximum setback shail
be no more than the minimum required by Rule 12.7.6.1.1 abovs;

(c) 30m for any wetland of 1ha or more in area.

Provided that these setbacks do not apply:

(i) to river crossings, including but not limited to, fords, bridges, stock crossings and culvert
crossings; or

(i) to activities related to the construction of river crossings; or

(iii) to pumphouses utilised for the drawin% of water from the lake, river or wetland, provided
such pumphouse covers less than 26m~ in area; or

(iv) to buildings and impermeable surfaces associated with utility service siructures, provided
that they do not exceed 2m in height or 5m in area; or

{(v) to activities associated with the maintenance, replacement and upgraéing of existing linear
network utilities; or

(vi) where there is a legally formed and maintained road between the property and the coastal
marine area, lake or river.

These setbacks do not apply to river crossings or activities related to the construction of river
crossings, or to access for the maintenance of existing utility service structures, linear network
ufilities or pump houses permitted by this rule.

Note 1: Attention is also drawn to the rules applying in the Coastal Hazard 1 Area (Rule
12.4.6.3.1) and Coastal Hazard 2 Area (Rules 12.4.6.1.1 and 12.4.6.2.7).

Note 2: A schedule of Lakes is provided in Appendix 1C.

PRESERVATION OF INDIGENOUS WETLANDS

Any land use activity within an indigenous wetland of 200m? or more that does not change the
natural range of water levels or the natural ecosystem or flora and fauna it supporis is a

Far North District Plan Chapter 12.7 Page 7
Printed on 03/06/2015
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Note :-

Roads carry the same zoning as the
adjoining land. If a boundary between
zones follows a road, the zone boundary!
is located on the centreline of the formed
road, or where unformed, the cenfreline
of the legal road

¢

Map Indéi(
Map 92
TE HAUMI

OPUA - OKIATO

200 400 600 m
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Scale 1:10,000

DISCLAIMER

Considerable care has been taken to avoid errors and omissions, and
the latest information has been included in these District Plan maps.
However, even with the greatest care inaccuracies may occur and
therefore the Far North District Council cannot accept any responsibility

for suich efrors and omissions.
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View Instrument Details Toitu te

Landonfine

| _ Instrument No. 10100695.1 Land whenua
Status Registered =
Daie & Time Lodged 27 1 2015 150 Information #8725
Lodged By Overton, Jennette Ellen New Zealand =
Instrument Type Easement Instrument

Affected Computer Regiéters Land District /q / / ; /)‘C é

NA121C/187 North Auckland
NA21C/265 North Auckland

Annexure Schedule: Contains 5 Pages.

Grantor Certifications '

I certify that I have the authority to act for the Grantor and that the party has the legal capacity to authorise me to v

lodge this instrument ,

I certify that I have taken reasonable steps to confirm the identity of the person who gave me authority to lodge this v

instrument : . .

I certify that any statutory provisions specified by the Registrar for this class of instrument have been complied with M

or do not apply )

" certify that I hold evidence showing the truth of the certifications I have given and will retain that evidence forthe ¥
\__ Tescribed period

Signature

Signed by Thomas Biss as Grantor Representative on 14/08/2015 10:43 AM

Grantee Certifications )

1 certify that I have the authority to act for the Grantee and that the party has the legal capacity to authorise me to W

lodge this instrument '

I certify that I have taken reasonable steps to confirm the identity of the person who gave me authority to lodge this =~ ¥

instrument

I certify that any statutory provisions specified by the Registrar for this class of instrument have been complied with W

or do not apply ) ) »

I certify that I hold evidence showing the truth of the certifications I have given and will retain that evidence forthe ¥

prescribed period
Signature
-“igned by Thomas Biss as Grantee Representative on 14/08/2015 10:43 AM

N

#** Fnd of Report ***

© Copyright: Land Information New Zealand Dated 14/68/2015 10:47 am Page I of I
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Annexure Schedule: Page:1 of 5

Easement instrument to grant easement or profit a prendre, or create land covenant
(Sections 90A and 90F Land Transfer Act 1952)

2009/6229EF
APPROVED
Registrar-General of Land
Grantor
Far North District Council
Grantee

Douglas Craig SCHMUCK and Carl Emanuel SCHMUCK

Grant of Easement or Profit a prendre or Creation of Covenant

The Grantor being the registered proprietor of the servient tenement(s) set out in Schedule A grants to the
Grantee (and, if so stated, in gross) the easement(s) or profit(s) a prendre set out in Schedule A, or creates the
covenant(s) set out in Schedule A, with the rights and powers or provisions sef out in the Annexure Schedule(s)

Schedule A Confinue in additional Annexure Schedule, if required
Purpose {Nature and Shown {plan Servient Tenement Dominant Tenement
extent) of easement; profit reference) (Computer Register) {Computer Register) or in gross
or covenant

Right to access, construct, |DP 487568, CFR NA121C/187 CFR NA21C/265

operate, and maintain a marked X, Y, Z

commercial marine

slipway, turntable and

associated facilities

1]

Right of access to and DP 487568, CFR NA121CI1M87 CFR NAZ1CI265

repair and maintenance of |marked W, X

vessel on slipway and/or

turnable

Right of access to and DP 487658, CFR NA121C/187 CFR NA21C/265
reconstruction of a marked T, U, W, .

commercial marine slipway [X, Y, Z

Right to maintain existing |DP 487588, CFR NA12C/187 CFR NA21C/265

wooden and stone marked T,U,V, Z

retaining walls

Right to discharge DP 487568, CFR NA121CM87 CFR NA21C/265
contaminants and to emit |marked T, U, V, '

noise W, X, Y,.Z

’

REF: 7203 — AUCKLAND DISTRICT

LAW SOCIETY INC.
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Annexure Schedule: Page:2 of 5

Easements or profits & prendre rights and powers (including terms, covenants and conditions)

Delste phrases in [ ] and inserf memorandum number as required; continue in additional Annexure Schedule, '
required

[the provisions set out in Annexure ScheduieB ]

Covenant provisions

Delete phrases in [ ] and insert Memorandurn number as require; continue in additional Annexure Schedule, if
required ‘

The provisions applying to the specified covenants are those set out in:

fMemorandumrrumbrer - .Wmmmﬁmmdﬂm

[Annexure Schedule B ]

REF: 7203 — AUCKLAND DISTRICT LAW SOCIETY INC.
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Annexure Schedﬁle: Page:3 of 5

ANNEXURE B

A. An easement over Sec 2 SO 68634 as shown marked X, Y and Z on DP 4875688, to
permit the following:

1.

B.
9.

10.
1.
12.

Construction and maintenance of a commercial marine slipway including a
tumntable and all of its integral parts, fixtures, supporting members, attachments,
utilities and non-permeable surfaces.

The movement of boats along the slipway between the dominant tenement and
the water. _

The construction and maintenance of a concrete wash-down area with associated
discharge containment systems to be iocated above a ling 10 m above MHWS.

The washing down of boats prior to the boats being moved to the dominant
tenement for repairs or maintenance or being returned to the water.

The erection of screens or the implementation of similar measures to contain all

contaminants within the wash-down perimeter.

The repair or maintenance of any vessel which by virtue of its length or
configuration is unable to be moved so that it is entirely within the adjacent
boatyard property.

A stormwater and conduit drain.

A security light pole.

Associated utilities for power and water.

Safety signage.

A wharf abutment. '

A concrete dinghy ramp (where this does not otherwise lie within the coastal
marine area).

Subject fa the following conditions:

1.

3028771

That all activities shall be carried out in accordance with any relevant resource
consent.

That in respect of the repair and maintenance of boats, the following shall apply:

(@) when boats which by virtue of their length or configuration cannot be moved
so that they are entirely within the dominant tenement, are placed on
cradles located entirely within the dominant tenement but protrude into the
airspace above Section 2 SO 68634 andlor Section 3 SO 68634, such
boats may be repaired or maintained at any time of the year;

(b) as a small portion of the turntable encroaches onto Section 2 SO 68634,

boat cradles that are located on any part of the turntable but that do not

* otherwise encroach onto Section 2 SO 68634 nay utilise the turntable at

any and all times of the year, and boats placed on such cradies may be
repaired or maintained at any time of the year;



Annexure Schedule: Page:4 of 5

(c)  when boats which by virtue of their length or configuration cannot be moved
so that they are entirely within the dominant tenement, are unable to be
placed on cradies located entirely within the dominant tenement in
accordance with clause (a) above, and are not located on the dominant
tenement in accordance with clause (b) above, such boats may be piaced
on cradles located within that part of Section 2 SO 68634 marked X andY
on DP 487558, and such boats may be repaired or maintained for an
aggregated period of no more than 60 days in any 365 day period
commencing on or after the date the easement is registered;

(d) no boat cradies or part thereof may be positioned on any part of Section 2
SO 68634 marked Z on DP 487568 other than for the purpose of haulage
of a boat;

(e) to enable the Far North District Council to monitor compliance with the 60
day annual usage limit contained in clause (c) above, the boatyard's
operator shall continue to keep operational diaries recording the use of the
areas marked X and Y on DP 487568 for the repair and maintenance of
boats, and such diaries shall be made available to the Council's monitoring
officers on request.

B. An easement over Sections 1, 2 & 3 SO 68634 as shown marked T, U, W, X, YandZ
on DP 487568, to permit the following:

Access to and reconstruction of the slipway between the dominant tenement and
MHWS and the concreting of that part of the slipway situated above a line 10 metres
from MHWS.

Subject to the following conditions:

1. That any earthworks matérial which is surplus to slipway reconstruction
requirements shall be secured within Sections 2 & 3 SO 68634 and secured so
that siltation and erosion does not occur, or be removed from the site.

2. That all activities shall be carried out in accordance with any relevant resource
consent.

C. An easement 2 m wide over Sections 2 and 3 SO 68634 as shown marked W and X on
DP 487568, to permit the following:

Access to, and repair and maintenance of, any vessel standing on the southern slipway
tramrail and/or the turntable.

Subject to the following conditions:

1. That all activities shall be carried out in accordance with any relevant resource
consent. ,

2 That this easement shall expire after 10 years from the date of registration,
subject to a right of renewal every 10 years, provided that in the event of the

boatyard property being redeveloped and afternative access not being provided
as part of the redevelopment, any request for renewal will be viewed less

favourably.

302877.1 : ' 2
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An easement over Sections 1, 2, 3 & 4 SO 68634 as shown marked, G, |, Jand Kon

DP 487568, to permit the following:

1.  Existing wooden and stone retaining walls (where these do not atherwise lie
within the coastal marine area).

An easement over Sections 1, 2, 3 & 4 SO 68634 as shown farked T, U, V, W, X Y
and Z on DP 487568, to permit the following:

1. The discharge of contaminants to air, soil, and water in accordance with any
relevant resource consent; '
2.  The emission of noise in accordance with any relevant resource consent.

AND'the following conditions shall apply in respect to the above easements:

1.

3028771

The grantee shall keep current-a public liability insurance policy for a minimum of
$1,000,000 (one million doliars).

If required by Council the grantee shall make an inducement payment to Council and/or
pay an annual rental as may be agreed upon between the parties

. [
The grantee shall surrender the easements to the Council at the Council's request if
and when the boatyard ceases to operate, and shall reinstate the area to the
satisfaction of the Council.
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&PPENDSX 8 FNDC CONFIRMATION LETTER 201 ’E PAGE 1 OF 3

Fﬂl’ ﬂﬂfﬁl hﬂihiﬁ,&mﬂh
l \ ¥ District Cesnt‘l A
‘o (U85 05 7950
Fac 4000 41 1830
sl 2014 .
1ﬁ§ﬁ!20. T Koundhers o T Tokooroo &5 2 Bk
Mr Douglas © Schmuck
Douy’s Opus Boatyard
1 Aichardson Siresl
OPUA 0200

Dear Doug , ’
LOCAL PURPOSE (ESPLANADE) RESERVE AT OPUA

} refer o recernt thscussmns invelving you, Cr Tom Baker, and Council staff, refating o
the locat purpose (esplanade) raserve that js lesaled bebween your baazyard proparty
and the ses, being the reserve legally described as Seclians -4 50 88534,

On behalf of the Far North District Couricii acting as the administering body for %he
reserve, pursuant o section 40 of fhe Raserves Act, | wish to confirm that you have
parmission !:ﬂdctm&d(wﬂng er: the resane: j

1. Toinstall 2 condrele pad and foolpath {using expossd aggregaie grey concreie)
in the sastern area of seciion 2 in the locslions shown on Thomson Survey plan
B0OS dated 2872111,

2. To consfruct 8 concrete dinghy ramp on the eastem deundsry of, and located
partly within, secion 2 g5 shown on plan 8085, (NRC consent may slsa be |
negded insofar 2 the ramp extends below MHWS.)

3. To storg rigging on the reserve for up to § days al a time and o more than 5
tirries in any one yesr, on Hie western porfien of secion 3 between e weslern
boundary and the 4-melre contour ling 25 shown on plan B09S,

4. To install 4 horizantal dinghy racks as slipway faciifies localed within: section 2,

welj clear of the waliking track and grassed sreas, as shown on pisn 8085,

To repairfupgrade {in stone} the seg-wall af the south-castern comer of section

2 as shown on plan 8085, (NRC consent may aiso be needed ingofar as the

sea-wall iz logated parlly below MHWS)

€. To repizce the main stennwaler drain that fies siong the northern side of the

) -sﬁ;way on section 2 with 2 conduit and relaining wail '

th

The above permissians shall bs subject fo and-in conformity with any relevant resource i
consents arnd District Plan rules andfor any Northland Reglonal Councll consents
igsued pufsuant to the Rescunca Managemant Azt




)

APPENDIX 8 FNDC CONFIRMATION LETTER 2011 ‘PAGE 20F3

{ther matters agreed are as follows:

’

7. That the entire srex of saciion 3 is to remain 2n open grassed srea available for
public-use, except for any porfions of seclicn 3 that may be subjact o apprwad
casements and rescurce consants, and except for the sirage ﬁ‘ﬂ-gging in
accordance with item (3) shove, .

8. That the Coungil is respongible to arcange for the mowing of the grassed areas
of ﬂwmmtﬁema&tmﬂm{mﬂymmgﬁ*&mmﬁmmww
 proprietor.

in conciizsion, | note that it is our intention in due sourse, f angd whan your proposed
sasemenis have been approved and registared, that s plan will be produced which will
shiow the Itemnis Bsted in this fetter as wel 22 e eazemeants: i.e. the activities approved
undar sections 40 and 48 of the Resenves Act raspaciively.

Yours sincersly

1D ol S
Dawid Edmunds
Chief Executive
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Doug's O pat Yard

|0 Seplember 2025

Alicia-Kae Taihia
FWNDC PDP Tcam : :

. s s e | Richardson Strect, Opue, Bay of Islands
ahicia-kate tathiagefnde.govtne, By (09 402 7035, A 104} A7 4577

(TP T | BT g B B

REF: HEARING [3C TIMETABLLE RESPONSL; 521

L response to the 424 report by the Senior Policy Planmer and
Technical Thireclor for the PDP and limited accommodation for
the hearing impaired, at the hearing facilities; T will m}l b
altending the [5C hearing.

Nor will 1 be attending because of the misrepresentations 1o the
Panel in the 42A report of niy initial submissions and those of
the subsequent submissions T made al hearing 8 on Open Space
matters directly/indirectly affected by the Trealy of Wailangl
Act |975;

Mo because the Panel has not made it clear to the PDP Planning
Team of their spoken commitiment to resolve Natural Open
Space issues on the land and in the CMA regarding my legal
occupations that dircetly allect substantial PP zoning errors,

INor because the PDP Team has disregarded/misreprescnted not
only the wrillen submissions by my expert witness, but his
phone conference evidence with them as o my concerns with
the seope of the PDP that are in effect, ultra vires Lo the RMA,

Therelore, because these matters | have raised appear now to be
beyond the jurisdiction of the PDP, I am hereby submitting the
entire scope of my evidence regarding conecens 1 have thal arc
blkely not only to-alleet my boatvard, its exclusive occupations
baoth o1l land and in the CMA, but the entire District as well,

) A= i -1-_‘{/
“Tjﬂus.ldi Schmuck ——



"1 Richardson Street, Ophé, Bay of Islands
20 November 2024 | . Ph (09) 402 7055, A/h (09) 407 4577

] _ totarahill@xtra.co.nz
Speaking Submissions before the PDP Independent Hearing Panel; hearing number 8

pursuant to clause 8 (1),(2) of schedute 1 of section 32 of the RMA’91.

With respect, I would like to share the five following observations.

- 1.

That the FNDC Plan Team notified a proposed plan that has‘extenisive Zoning
that is mapped well outside the boundaries of its ] ufisdicfion. (Thisbecause = -
the Natural Open Space Zone is not a term used in conjunction with the

Radical Title of the CMA); Ref: sections 30 and 31 of the RMA’91).

That other Natural Open Space zoning the FNDC Plan Team applied within its
boundary jurisdictions are likely contrary to and/or misrepresentative under
the authority of the RMA’91 or for that matter, section 3 of the Treaty of
Waitangi Amendment Act 1993. (This in effect, because the FNDC is legally a
private person and not a government agency). ' o

That the FNDC Plan Team either by mistake or deliberate disregard apglied
zoning contrary to the authorized rights of ratepayers through rules in the
Operational District Plan that are not fit for purpose in regards to the use and
resource consents that run with the land. (This because Natural Open Zoning
does not at all fit well with the purposes of any reserve owned by the FNDC).

That the FNDC Plan Team has zoned land that is contraty to the purpose by
which that specific land is held by legislation founded on a Deed of Trust
enacted subject to sections 2,4,and 6 of the Public Reserves, Domains, and
National Parks Act 1928. Therefore, that land should be recognized as Open
Space zoning which was the sole purpose of the Deed in 1932. (This because

only a small portion of all the Waitangi Trust land is zoned Opan Space that is

held and managed by the Waitangi Trust Board).

Conclusion: That these discrepancies in the Proposed District Plan should be
re-evaluated and remedied pursuant to section 32 of the RMA*91, which is not
in any way a duty and/or responsibility that can be delegated to-the subrmitter
by an independent hearing panel. (This because although these concerns are
not at this point further submissions pursuant to sub-sections 8 (1),(b) of
schedule 1 , they do represent greater aspects of public interest in the CMA
and/or regional policy statements that effect public access to and along the
CMA and/or any maritime facilities that cross jurisdictional boundaries).

TN

S
g Schit

v

S21.001 & .002; S185.001



1904 1998, No. 92
. R |
*
| Title m‘f Tribunal to consider .
1. Short Thle
' 1993, No. 92 | .
.Am&cttoamendﬂ;eTrwyofWamngctims . | ]

. 20 August 1993
BEITENACI‘EDbytbePaﬁiaM‘ofNeW Zealand as follows:

. Wattangx

amended msernng
thefchawmgdeﬁmthon- :
« ‘Private land’ mansasylmd,ormerestmlmd, heidby
E‘ersonotherthan—- _
'I‘thmwn or
wzﬂm the meaning of the

Pub‘gc Finance Act 1989'

3.
Softhep Act is |
(4}, following
“t Sub;ecttosecnonssAm
end under

)Theretm’ntomownershi? . al
“{)'I‘hcacqmsmonbythe(:rownofanypnvatg d” .. .

4 e ma————————

'ﬁ‘&s*hais_adﬁini_staedm‘remxohn




[0 Seplember 2025

Alicia-Kae Taihia
NDC PDP Team

e il s 1 Richardsan Sl,r-::-cﬂf_. f:IF:-lj:'!', H.‘-l':.' nt lzlancls
alicia-kate tathiat@fnde.govt.nz Ph 106 402 TS5, A [04) AT 4577
rtarahil [Esdraonhe

REEF: HEARING 15C - TIMETABLE RESTPONSE; 521

In responsc to the 42A report by the Scnior Poliey Planner and
Technical Dhivector Tor the PIN and hmited accommaodation Tor
the hearing impaired, at the hearing lacilities: 1 will not be
allending the 130 hearing,

Nar will [ be attending because ol the misreprescntations to the
Panel in the 42A report ol my ninal submissions and those of
the subsequent submissions [ made at hearing 8 on Open Space
matters directlv/indirectly atfvcted by the Treaty of Waitangi
Act 1973,

Nor because the Pancl has not made it clear to the PDP Planning,
Team of their spoken commitment to resolve Natural Cpen
space 13sues on the land and in the CMA recarding my legal
occupations thal direetly alTect substantial PDP zoning crrors,

Mor beeause the PDP Team has disrcgarded/misrepresented not
only the wrilten submissions by my expert witness, bul his
phone conference evidence with them as to my concerns with
the scope of the PDP that are n clTeet, ullra vires to the RMA.

Therefore, because these matiers I have raised appear now to be

bevond the junsdiction of the PP, T am herchy submitting the

entire scope of my evidence regarding concemns | have thal are

likely nol only to-alfect my boatyard, 115 exclusive occupations

hoth o land and in the CMA. but the entire Iistrict as well.
e o [

‘I'Inus,___hm Schmuck ——



Before the Far North District Council Hearings Committee
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Introduction 3

My name is Brett Lewis Hood. | am a planning consultant working for Reyburn and Bryant
in Whangarei. | hold a Bachelor of Social Science (Geography) from the University of
Waikato and a Master of Philosophy (Resources and Environmental Planning) from

Massey University. 1 am a full member of the New Zealand Planning Institute (MNZP!).

| have 27 years of experience as a planning consultant in the Northland region. My role
has typically been to lead project teams through various resource consent, notice of
requirement, and plan change processes, and to provide environmental and strategic

planning advice for these projects.

Most of my work has been in the Northland Region, and so | am very familiar with the
history, content, and structure of the Far North District Plan and the higher-level planning

documents.
Code of conduct

| have read and agree to abide by the Environment Court’s Code of Conduct for Expert
Witnesses (2023). This evidence is within my area of expertise. | have not omitted to
consider any material facts known to me that might alter or detract from the opinions

expressed.
Scope of evidence

This evidence is focussed on the zoning, applied to the local purpose esplanade reserve
located adjacent to Doug’s Opua Boat Yard (“DOBY”) and land owned by the Waitangi
National Trust Board (“WNTB") at Waitangi, and the Open Space Zones in general.

Original DOBY submissions

Submission 021#

Key matters raised in the submission that remain of concern to the submitter are:

(1) Applying zones to land located in the CMA, including the area of CMA in front of
DOBY located at 1 Richardson Street, Opua.

(2) The zone applied to the Local Purpose (Esplanade) Reserve adjoining DOBY.
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Submission 185#

Key matters raised in the submission that remain of concern to the submitter are:
[}
(1) The zoning of land at the Waitangi Treaty Grounds.

Concerns relating to inconsistent zoning of esplanade reserves

Assigning District Plan zones to the CMA

Firstly, it is trite law that district plan zones cannot extend into the CMA. However, there
are numerous examples on the PDP maps where areas of CMA have been erroneously
mapped as if they were land within the jurisdiction of the District Council. The area of
CMA in front of DOBY", the area of CMA south of the Opua Marina?, and the over water
Boathouse Apartments immediately next to the Opua car ferry® are just three examples

(see Exhibit 1), but there are many more.
)

In my view, the Council must conduct & thorough audit of the maps to ensure that no

areas of the CMA are assigned District Plan zones.

inconsistent zoning of esplanade reserves across the district

The zones applied to Local Purpose (Esplanade) reserves across the district are
inexplicably inconsistent, varying between the ‘Natural Open Space Zone', ‘Open

Space Zone', and ‘Rural Production Zone’.

| note that Section 5.4 of the Section 32 report for the Open Space and Recreation

Zones explains that:

= Those properties that were previousl;/ zoned Conversation zone in the Operative
plan have now had a name change to Natural Open Space Zone. This largerly (sic)
eaplanade (sic) reserves and DOC owned land. This zone will be continually added

to as esplanades are created as part of Subdivision.

= Those properties that were previously zoned Recreational Activities Zone have had

the Open Space Zone applied.

! Natural Open Space Zone

2 Light industrial Zone

3 Rural Production Zone
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6.1
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However, there are esplanade reserves (like those at Rawhiti) that are currently zoned
‘Conservation Zone’ in the Operative District Plan (see Map 30) and yet they are
proposed to be zoned ‘Rural Production Zone’ in the PRP, and the esplanade reserve on
the northern side of the river at Haruru is zoned ‘Rural Production’ in the Operative
District Plan and yet it is proposed to be zoned ‘Open Space Zone’ despite the esplanade
reserve on the southern side of the river proposed to be rezoned ‘Natural Open Space
Zone'. These are just two examples of‘multiple errors and anomalies in the zones that
have been applied to esplanade reserves in the PRP, but there are many others (see
Exhibit 2 to this evidence).

Applying the ‘Rural Production Zone’ to reserves of any kind is incongruous with the zone

description (see below).

The Rural Production zone is the largest zone in the district and accounts for approximately 65% of
all land. The Rural Production zone is a dynamic environment, influenced by changing farming and forestry
practices and by a wide range of productive activities. The purpose of this zone is to provide for primary

production activities including non-commercial quarrying, farming, intensive _indoor primary prodtction,

plantation forestry activities, and horticulture. The Rural Production zone also provides for other activities

that support primary production and have a functional need to be located in a rural environment, such as

processing of timber, horticulture, apiculture arkd dairy products. There is also a need to accommodate
recreational and tourism activities that may cccur in the rural environment, subject to them being
complementary to the function, character and amenity values of the surrounding environment. This zone

includes land subject to the Coastal Environment Overlay, which has provisions to protect the natural

character of the coastal environment.

In my view, the Council must conduct a thorough audit of the PDP maps to ensure that

the zoning applied to esplanade reserves across the district is consistent and logical.
General concern relating to Open Space zones

There are two open space zones in the PDP being:

(1) Natural Open Space Zone.

(2) Open Space Zone.

Each of the zones are described in the plan as follows:

Natural Open Space Zone

The Natural Open Space zone generally applies to public land that is administered by government agencies

and includes a variety of parks and historic reserves. In most cases these areas have a high degree of
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biodiversity requiring active management.

These are spaces the community values and some are open to the public for limited use where people can
relax and enjoy passive recreation and customary activities. Some of these areas are used for cultural
activities and are rich in historic heritage and cultural values. Some Natural Open Space land may be subject
fo treaty settlement claims and may be refurned to tangata whenua. If this occurs Council will initiate a plan

change to amend the zoning.

The zone anticipates a low level of development to retain the natural values within these areas and where
development occurs, it is limited to such things as Department of Conservation huts, kauri dieback cleaning

stations and walking tracks.
Open Space Zone i

The Far North District has a range of open spaces including large parks areas and smaller neighbourhood
parks. These spaces are primarily used for recreation and provide opportunities for relaxation and
socialising. Some of these open spaces are located near the coast, lakes, rivers and sireams and play a key
role in both providing ecological protection as well as access to and along these areas. These public open
spaces generally have limited built features and are less developed than areas zoned for active sport and
recreation. They may have natural, ecological, cultural and historic heritage values and form an important

part of the district's walking and cycling network.

Buildings or structures are limited to those that support the enjoyment of the open space for informal

recreation and modest community activities.

The Natural Open Space zone description states that “Some Natural Open
Space land may be subject to treaty setlement claims and may be returned to tangata
whenua. If this occurs Council will initiate a plan change fo amend the zoning”. There are

two issues with this being:

(1) It is unclear why the description for ‘Natural Open Space’ land refers to it being
subject to potential treaty claims when the description for ‘Open Space’ land (or any
other zones in the District Plan) does not. There is no relationship between the zone
applied to land in a District Plan prepared under the RMA, 1991 and the potential
for treaty claims under the Treaty of Waitangi Act, 1975; and

(2) Section 6(4A) of the Treaty of Waitangi Act, 1975 states that:

(4A) Subject to sections 8A to ?l, the Tribunal shall not recommend under

subsection (3),—



)
(a) the return to Maori ownership of any private land; or

(b) the acquisition by the Crown of any private land.
The Act defines private land as:

private land means any land, or interest in-land, held by a person other than—
(a) the Crown; or

(b) a Crown entity within the meaning of the Public Finance Act 1989

Most Local Purpose (Espianade) Reserves, including the reserve in front of DOBY,
are vested in the FNDC. The FNDC is not a crown entity as defined in the Public
Finance Act, 1989, and accordingly the land cannot be returned to tangata whenua

as per Section 6(4A) of the Treaty i Waitangi Act, 1975 in any event.

6.4 Section 5.3.3 of the Section 32 report for Open Space and Recreation Zones may provide
some insight into the reference to treaty claims in the ‘Natural Open Space Zone’

description where it states that:

In relation to the Open Space and Recreation zones, Te Runanga O Ngéti Réhia provided the following
feedback:

*=  Comment that treaty setflement land should be excluded from the policies and rules in relation to natural
open space. Treaty settlement land has been identified and it will be controlled by the treaty settlement
land overlay. If a piece of land has a treaty settlement overlay the underlying zone provisions apply to
the treaty settlement land unless otherwise specified in the treaty seftlement overlay provisions which

are more enabling.* .

6.5 | note that similar comments were made by Kahukuraariki, Matauri X, Ngati Kuri, Ngai
Takoto, Whaingaroa, Ngati Kuta, Te Aupori in respect to ‘Rural Production Zone’ land
that is also located in the ‘Treaty Settlement Overlay Area’® and yet there is no mention
of ‘Rural Production Zone’ potentially being returned to tangata whenua in the description

for the zone.

6.6. The reference to potential treaty claims in the ‘Natural Open Space Zone’ description
appears to be a reaction to the Te Runanga O Ngéati Réhia comment which | think was a
reference to existing ‘Treaty Settlement Overlay Area’ land where the underlying zone is

‘Natural Open Space’. While there is some ‘Natural Open Space Zone’ land zoned that

* https://iwww.fndc.govt.nz/ _ data/assets/pdf file/0017/18062/Section-32-Open-Space-and-Recreation-Zones.pdf
(Page 16)
5 https:/iwww.fndc.govt.nz/ data/assets/pdf file/0017/18071/Section-32-Rural-Environment.pdf (Page 36)
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is subject to the ‘Treaty Settlement Over‘Iay Area’ the vast majority is not.

In my view the reference to potential treaty claims in the ‘Natural Open Space Zone’
description only breeds confusion, particularly given the inconsistent zoning applied to
Local Purpose (Esplanade) Reserves across the district. In my view it serves no practical

purpose and should be removed.

What is the correct zone for the Local Purpose (Esplanade) Reserve in front of
DOBY?

The FNDC does not appear-to have followed a robust process in determining the
appropriate zone for Local Purpose (Esplanade) Reserves, seemingly relying on roll
overs from zones in the Operative District Plan® — and even then, there are multiple
errors. Erroneously rolling over zones*from the Operative District Plan without any

cognisance of the new zone descriptions has inevitably resulted in anomalies.

The zone descriptions for the ‘Open Space Zone’ and the ‘Natural Open Space Zone' are
identified in Section 6.2 of this evidence. They are unhelpfully similar. However, the main
difference is the reference to the Natural Open Space Zone’ having a “high degree of
biodiversity requiring active management”, being “open to the public for limited use”, and
having “a low level of development to retain the natural values within these areas and
where development occurs, it is limited to such things as Department of
Conservation huts, kauri dieback cleaning stations and walking tracks”. In my view this
description is more appropriate for reserves such as the Waipoua State Forest than an
esplanade reserve, and indeed this is the zone that has been applied to that forest.
Conversely, the description for the ‘Oper;1 Space Zone' states that “Some of these open
spaces are located near the coaslt, Iakeé, rivers and streams and play a key role in both
providing ecological protection as well as access to and along these areas” and “they
may have natural, ecological, cultural and historic heritage values and form an important

part of the district's walking and cycling network”.

Based on the respective zone descriptions, in my view the ‘Open Space Zone' is a better
fit for the district’s Local Purpose (Esplanade) Reserves, and certainly for the reserve in
front of DOBY, which contains a slipway and associated easements, and the Opua to

Paihia walkway.

& See Section 5.4 of this evidence.
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Concerns relating to the zoning of the Waitangi Treaty Grounds

The Waitangi Treaty Grounds are part‘of a large 411.4460ha property owned by the
Waitangi National Trust Board.” They also own the land containing the Waitangi Golf

Course.?

The treaty grounds currently have a somewhat inexplicable split zoning of ‘General
Coastal Zone’ and ‘Conservation Zone' in the Operative District Plan, while the golf
course has a split zoning of ‘General Coastal Zone’ and ‘Recreational Activities Zone’.
The treaty grounds are (again inexplicably) proposed to be rezoned entirely ‘Rural
Production Zone’, while the golf course is proposed to have a split zoning of ‘Sport and
Active Recreation Zone’ and ‘Rural Production Zone’ (nine holes in one zone and nine
holes in the other). These zoning proposals make no sense, especially given the
descriptions for each zone in the PDP relative to the existing activities. They are also
inconsistent with the “roll-over” rationale in the Section 32 report for Open Space and

Recreation Zones.

In my view it is clear that the treaty grounds should be zoned ‘Open Space Zone’, and

the golf course should be zoned ‘Sport and Active Recreation Zone’.
Relief sought
The following relief is sought:

(1) Remove the reference to treaty claims from the ‘Natural Open Space Zone’ zone

description.

(2) Review all Local Purpose Esplanadg¢ Reserves in the district and zone them ‘Open

Space Zone'. Ensure that no such reserves are zoned ‘Rural Production Zone’.
(3) Rezone the Waitangi Treaty Grounds ‘Open Space Zone'.

(4) Rezone all of the Waitangi Golf Course ‘Sport and Active Recreation Zone’.

<

7 Lot 1 DP 326610
8 Lots 2 and 3 DP 326610



Brett Hood (Planner)

17 May 2025 '
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4.1

Introduction

My name is Brett Lewis Hood. | am a planning consultant working for Reyburn and Bryant
in Whangarei. | hold a Bachelor of Social Science (Geography) from the University of
Waikato and a Master of Philosophy (Resources and Environmental Planning) from

Massey University. | am a full member of the New Zealand Planning Institute (MNZPI).

I have 27 years of experience as a planning consultant in the Northland region. My role
has typically been to lead project teams through various resource consent, notice of
requirement, and plan change processes, and to provide environmental and strategic

planning advice for these projects.

Most of my work has been in the Northland Region, and so | am very familiar with the
history, content, and structure of the Far North District Plan and the higher-level planning

documents.
Code of conduct

| have read and agree to abide by the Environment Court’s Code of Conduct for Expert
Witnesses (2023). This evidence is within my area of expertise. | have not omitted to
consider any material facts known to me that might alter or detract from the opinions

expressed.
Scope of evidence

This evidence is focussed on the zoning applied to the local purpose esplanade reserve
located adjacent to Doug’s Opua Boat Yard (“DOBY”) and land owned by the Waitangi
National Trust Board (“WNTB") at Waitangi, and the Open Space Zones in general.

Original DOBY submissions

Submission 021#

Key matters raised in the submission that remain of concern to the submitter are:

(1) Applying zones to land located in the CMA, including the area of CMA in front of
DOBY located at 1 Richardson Street, Opua.

(2) The zone applied to the Local Purpose (Esplanade) Reserve adjoining DOBY.
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Submission 185#

Key matters raised in the submission that remain of concern to the submitter are:
(1) The zoning of land at the Waitangi Treaty Grounds.
Concerns relating to inconsistent zoning of esplanade reserves

Assigning District Plan zones to the CMA

Firstly, it is trite law that district plan zones cannot extend into the CMA. However, there
are numerous examples on the PDP maps where areas of CMA have been erroneously
mapped as if they were land within the jurisdiction of the District Council. The area of
CMA in front of DOBY", the area of CMA south of the Opua Marina?, and the over water
Boathouse Apartments immediately next to the Opua car ferry® are just three examples

(see Exhibit 1), but there are many more.

In my view, the Council must conduct a thorough audit of the maps to ensure that no

areas of the CMA are assigned District Plan zones.

Inconsistent zoning of esplanade reserves across the district

The zones applied to Local Purpose (Esplanade) reserves across the district are
inexplicably inconsistent, varying between the ‘Natural Open Space Zone’, ‘Open

Space Zone’, and ‘Rural Production Zone'.

| note that Section 5.4 of the Section 32 report for the Open Space and Recreation

Zones explains that:

* Those properties that were previously zoned Conversation zone in the Operative
plan have now had a name change to Natural Open Space Zone. This largerly (sic)
eaplanade (sic) reserves and DOC owned land. This zone will be continually added

fo as esplanades are created as part of Subdivision.

= Those properties that were previously zoned Recreational Activities Zone have had

the Open Space Zone applied.

" Natural Open Space Zone

2 Light industrial Zone

3 Rural Production Zone
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However, there are esplanade reserves (like those at Rawhiti) that are currently zoned
‘Conservation Zone' in the Operative District Plan (see Map 30) and yet they are
proposed to be zoned ‘Rural Production Zone’ in the PRP, and the esplanade reserve on
the northern side of the river at Haruru is zoned ‘Rural Production’ in the Operative
District Plan and yet it is proposed to be zoned ‘Open Space Zone’ despite the esplanade
reserve on the southern side of the river proposed to be rezoned ‘Natural Open Space
Zone'. These are just two examples of multiple errors and anomalies in the zones that
have been applied to esplanade reserves in the PRP, but there are many others (see
Exhibit 2 to this evidence).

Applying the ‘Rural Production Zone’ to reserves of any kind is incongruous with the zone

description (see below).

The Rural Production zone is the largest zone in the district and accounts for approximately 65% of
all land. The Rural Production zone is a dynamic environment, influenced by changing farming and forestry
practices and by a wide range of productive activities. The purpose of this zone is to provide for primary

production activities including non-commercial quarrying, farming, intensive indoor primary production,

plantation forestry activities, and horticulture. The Rural Production zone also provides for other aclivities

that support primary production and have a functional need to be located in a rural environment, such as

processing of timber, horticulture, apiculture and dairy products. There is also a need to accommodate
recreational and tourism activities that may occur in the rural environment, subject fo them being
complementary to the function, character and amenity values of the surrounding environment. This zone

includes land subject to the Coastal Environment Overlay, which has provisions to protect the natural

character of the coastal environment.

In my view, the Council must conduct a thorough audit of the PDP maps to ensure that

the zoning applied to esplanade reserves across the district is consistent and logical.
General concern relating to Open Space zones

There are two open space zones in the PDP being:

(1) Natural Open Space Zone.

(2) Open Space Zone.

Each of the zones are described in the plan as follows:

Natural Open Space Zone

The Natural Open Space zone generally applies to public land that is administered by government agencies

and includes a variety of parks and historic reserves. In most cases these areas have a high degree of
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biodiversily requiring active management.

These are spaces the community values and some are open to the public for limited use where people can
relax and enjoy passive recreation and customary activities. Some of these areas are used for cultural
activities and are rich in historic heritage and cultural values. Some Natural Open Space land may be subject
to treaty settlement claims and may be returned fo tangata whenua. If this occurs Council will initiate a plan

change to amend the zoning.

The zone anticipates a low level of development to retain the natural values within these areas and where
development occurs, it is limited to such things as Department of Conservation huts, kauri dieback cleaning

stations and walking tracks.
Open Space Zone

The Far North District has a range of open spaces including large parks areas and smaller neighbourhood
parks. These spaces are primarily used for recreation and provide opportunities for relaxation and
socialising. Some of these open spaces are located near the coast, lakes, rivers and streams and play a key
role in both providing ecological protection as well as access to and along these areas. These public open
spaces generally have limited built features and are less developed than areas zoned for active sport and
recreation. They may have natural, ecological, cultural and historic heritage values and form an important

part of the district's walking and cycling network.

Buildings or structures are limited to those that support the enjoyment of the open space for informal

recreation and modest community activities.

The Natural Open Space zone description states that “Some Natural Open
Space land may be subject to treaty settlement claims and may be returned to tangata
whenua. If this occurs Council will initiate a plan change to amend the zoning”. There are

two issues with this being:

(1) It is unclear why the description for ‘Natural Open Space’ land refers to it being
subject to potential treaty claims when the description for ‘Open Space’ land (or any
other zones in the District Plan) does not. There is no relationship between the zone
applied to land in a District Plan prepared under the RMA, 1991 and the potential
for treaty claims under the Treaty of Waitangi Act, 1975; and

(2) Section 6(4A) of the Treaty of Waitangi Act, 1975 states that:

(4A) Subject to sections 8A to 8, the Tribunal shall not recommend under

subsection (3),—
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(a) the return to Maori ownership of any private land; or

(b) the acquisition by the Crown of any private land.
The Act defines private land as:

private land means any land, or interest in land, held by a person other than—
(a) the Crown; or
(b) a Crown entity within the meaning of the Public Finance Act 1989

Most Local Purpose (Esplanade) Reserves, including the reserve in front of DOBY,
are vested in the FNDC. The FNDC is not a crown entity as defined in the Public
Finance Act, 1989, and accordingly the land cannot be returned to tangata whenua

as per Section 6(4A) of the Treaty of Waitangi Act, 1975 in any event.

Section 5.3.3 of the Section 32 report for Open Space and Recreation Zones may provide
some insight into the reference to treaty claims in the ‘Natural Open Space Zone’

description where it states that:

In relation to the Open Space and Recreation zones, Te Runanga O Ngéati Réhia provided the following
feedback:

= Comment that trealy settlement land should be excluded from the policies and rules in relation to natural
open space. Trealy settlement land has been identified and it will be controlled by the trealy settlement
fand overlay. If a piece of land has a freaty settlement overlay the underlying zone provisions apply to
the treaty settlement land unless otherwise specified in the treaty settlement overlay provisions which

are more enabling.*

| note that similar comments were made by Kahukuraariki, Matauri X, Ngati Kuri, Ngai
Takoto, Whaingaroa, Ngati Kuta, Te Aupori in respect to ‘Rural Production Zone’ land
that is also located in the ‘Treaty Settlement Overlay Area’ and yet there is no mention
of ‘Rural Production Zone’ potentially being returned to tangata whenua in the description

for the zone.

The reference to potential treaty claims in the ‘Natural Open Space Zone’ description
appears to be a reaction to the Te Runanga O Ngati Réhia comment which | think was a
reference to existing ‘Treaty Settlement Overlay Area’ land where the underlying zone is

‘Natural Open Space’. While there is some ‘Natural Open Space Zone’ land zoned that

1 https://www.fndc.qovt.nz/  data/assets/pdf_file/0017/18062/Section-32-Open-Space-and-Recreation-Zones. pdf

(Page 16)
5 https://www.fndc.govi.nz/  data/assets/pdf file/0017/18071/Section-32-Rural-Environment.pdf (Page 36)
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is subject to the "Treaty Settlement Overlay Area’ the vast majority is not.

In my view the reference to potential treaty claims in the ‘Natural Open Space Zone’
description only breeds confusion, particularly given the inconsistent zoning applied to
Local Purpose (Esplanade) Reserves across the district. In my view it serves no practical

purpose and should be removed.

What is the correct zone for the Local Purpose (Esplanade) Reserve in front of
DOBY?

The FNDC does not appear to have followed a robust process in determining the
appropriate zone for Local Purpose (Esplanade) Reserves, seemingly relying on roll
overs from zones in the Operative District Plan® — and even then, there are muitiple
errors. Erroneously rolling over zones from the Operative District Plan without any

coghisance of the new zone descriptions has inevitably resulted in anomalies.

The zone descriptions for the ‘Open Space Zone’ and the ‘Natural Open Space Zone’ are
identified in Section 6.2 of this evidence. They are unhelpfully similar. However, the main
difference is the reference to the Natural Open Space Zone’ having a “high degree of
biodiversity requiring active management”, being “open to the public for limited use”, and
having “a low level of development to retain the natural values within these areas and
where development occurs, it is limited to such things as Department of
Conservation huts, kauri dieback cleaning stations and walking tracks”. In my view this
description is more appropriate for reserves such as the Waipoua State Forest than an
esplanade reserve, and indeed this is the zone that has been applied to that forest.
Conversely, the description for the ‘Open Space Zone' states that “Some of these open
spaces are located near the coast, lakes, rivers and streams and play a key role in both
providing ecological protection as well as access to and along these areas” and ‘they
may have natural, ecological, cultural and historic heritage values and form an important

part of the district's walking and cycling network”.

Based on the respective zone descriptions, in my view the ‘Open Space Zone' is a better
fit for the district’s Local Purpose (Esplanade) Reserves, and certainly for the reserve in
front of DOBY, which contains a slipway and associated easements, and the Opua to

Paihia walkway.

6 See Section 5.4 of this evidence.
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Concerns relating to the zoning of the Waitangi Treaty Grounds

The Waitangi Treaty Grounds are part of a large 411.4460ha property owned by the
Waitangi National Trust Board.” They also own the land containing the Waitangi Golf

Course.?

The treaty grounds currently have a somewhat inexplicable split zoning of ‘General
Coastal Zone' and ‘Conservation Zone' in the Operative District Plan, while the golf
course has a split zoning of ‘General Coastal Zone’ and ‘Recreational Activities Zone’'.
The treaty grounds are (again inexplicably) proposed to be rezoned entirely ‘Rural
Production Zone’, while the golf course is proposed to have a split zoning of ‘Sport and
Active Recreation Zone’ and ‘Rural Production Zone’ (nine holes in one zone and nine
holes in the other). These zoning proposals make no sense, especially given the
descriptions for each zone in the PDP relative to the existing activities. They are also
inconsistent with the “roll-over” rationale in the Section 32 report for Open Space and

Recreation Zones.

In my view it is clear that the treaty grounds should be zoned ‘Open Space Zone’, and

the golf course should be zoned 'Sport and Active Recreation Zone’'.
Relief sought

The following relief is sought:

(1) Removal PDP zonings from the CMA.

(2) Remove the reference to treaty claims from the ‘Natural Open Space Zone’ zone

description.

(3) Review all Local Purpose Esplanade Reserves in the district and zone them ‘Open
Space Zone', with particular reference to the local purpose esplanade reserve
adjacent to DOBY.

(4) Ensure that no esplanade reserves are zoned ‘Rural Production Zone'.

(5) Rezone the Waitangi Treaty Grounds ‘Open Space Zone'.

Lot 1 DP 326610
8 Lots 2 and 3 DP 326610



(6) Rezone all of the Waitangi Golf Course ‘Sport and Active Recreation Zone'.

Brett Hood (Planner)

17 May 2025
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| herefore, because these matters | have raised appear now to he
bevond the jurisdiction of the PP, | am hereby submilling the

enbire seope ol my evidence regarding concerns | have that are

likely not only toatfect my boatvard. its exclusive occupations

'rmLI:_i om land and in the CMAL but the entire District as well.

;7& LC'
T][]uvlm SLhmch;_-_/\“"-—\
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DECISION OF THE ENVIRONMENT COURT ON RESIDUAL DISPUTE
ABOUT S0ME OF THE CONDITIONS OF CONSENT

A Decision making minor changes to 8 conditions of consent and refusing

amendment to one remaining condition of consent.

E: Costs reserved.

HEASONS

Introducton

[11  The appeal concerns some of Lhe conditions of consent imposcd by an
Independent Hearings Commissioner appointed by Northland Regional
Council on consents issued by him in his decision in Novemboer 2020, The
conzents related to an application by the appellant Mr Schmuck for a suite of
censents related to activities variously already conducted by Doug's Opua
Boat Yard and some new consents, adjoining an esplanade (local purposc)

rescrve and its adjacent coastal marine area (CMA).

121 The first aspuect of the proceedings relates Lo some conditions imposed
onthe prant of consent for demolition and reconstruction ol a wharf and some
capital dredging within the CMA, The second relates to conditions imposed an

grants of consent to continue discharges to ground, air, water, anil the CMA

[3]  Associated with the sceond aspeel is reconsideration ordered by the
High Court of this Court’s decisian in the 2018 appeal. This Court’s decision
had been to decline discharge consents, but the High Court allowed the appeal

and remitted the proceeding to this Court for further consideration.?

- Decision of the High Court 2 € Sctumck v Northlond Regionol Council, 24 February 20020,
[2020] NZLLEC 590,



[4] In determining the appeal against conditions allached to 5 consents we

have considered the lopg and involved decision of the Hearing Cammissioner

in November 2020, as we are required to under 5 2904 BEMA. We have done

the zame with the decision of the two hearing commissioners in the 2018

matter, as resolution of the 2020 appeal will also resolve the 2018 appeal.

[5]  The b consents concerned, are as lallows:

[a)

(<]
(1)

(e]

(]

AT.041365,13.01 - to discharge treated stormwaler Lo the CMA
from a proprietary stormwater system.

AUT.041365.11.01 - to discharge contaminants to land from
vessel maintenance facilities on Part Lot 1 and Lot 2 Block xxxii
town of Opua and Section 3 Block xedi town of Opua
(NAZ1C/265).

rection 2 50 aH634 [NATZ1C/187).

ATIT.04136515.01 - Lo discharge contaminants to air from vessel
maintenance activities opn the same picces of land legally
described above,

AUT.(M1365.16.01 - to discharge contaminanls Lo air in the CAA
from wessel maintenance activities within occoupation arva
adjacent to the wharf on Pat Russell Harbour Bed Deposited Plan
18044 [KA399/138).

An asspeiated consent held by T Dunn and B & | Kidman,
[Interested partics In suppart af Me Schmucl in the 2018 appeal],
ATT.04T1365.05.07 - to pecupy space in Lhe CMA in the vicinity of
the wharf facility and slipway to the exclusion of athors

(ocoupation areal.

Uy oepable Gee appellant o demolish the existing slznf and construct a new one
anpproximately 3m north of the old one, to provide three working berths alongside,
relocate that partys ponteon an the nerthern slde for their bnat charter aperatinns, add
4 now pontoon st the castern cod to be uscd as & two-borth mearing this consent
mithavises noonation of the CMA for these attered and new whart facilitics,



[6]  Tenolher resource consenls were granted to the applicant at the same
time enabling many activities an amd around the wharf, and on the boat yvard,

which are not subject to appeal,

Cautionary tale

[7]  The currenl presiding Tudge and Commissioner have been assigned to

this case for approsimately the last year.

[8] Like all courts in New Zealand, the Environment Court is pressed,

particularly since the pressures brought about by the pandemic.

[9]  Parlics and readers of this decision might wonder why the case has

taken nearly three yvears to resolve. The follinving may start to explain.

[107 The extent of documentation for a case concerning a handful of
conditions of consent, is more than daunting. [t fills an entire filing box, Tt
appears to have been the expectation of parties that we would consider every
last page in this whole set of proceedings that commenced at council level
back in November Z017. 1L is ¢lear from the decision of the Hearing
Carmmissioner in 2020, and we think alsa from the decision of the two Hearing
Commissioners in the first matter appealed, that they found the complexities
raisedd by parties anid the sheer valume of malerials, egually daunting. We

have sympathy for them.

[11] Many suhstantial statements of evidence have been filed, and clearly

that was the patiern in the bwo procecdings before Hearing Commissioners.

[1Z) It has not been possible to prioritise resolution of these appeals in the
circumstances of such egregious abuse of resource management processes.
Tronically and fortuitously the sting was cesentially taken out of that situation

by Lhe ability of the Courl Lo grant approval for earlv commencement of



consents for many of the physical works, under s116 RMA in June 2022.3
Other aspects of the consents have had some of the urgency taken out of them
by reason of the fact that predecessor consents that technically expired in
2018, have been enabled to continue in operation under s124 RMA,
application for the new consents having been made prior to expiry. Reliance
on these provisions may not be considered entirely satisfactory as regards the
effects on the environment, but the main (2020) appeal is only against the
detail of a small number of conditions of consent and the Court has needed to

prioritise its business bearing that in mind.

[13] One procedural feature that we have kept in the back of our minds is
that Mr Rashbrooke is a s274 party only in respect of the 2020 appeal against

conditions.

[14] As a final preliminary matter, the Court conveyed to the parties in
directions on 11 November 2022 that it considered that a hearing set down
for two weeks later would be unnecessary and the resources of the Court and
the parties could be better, and more cost effectively employed. The Court
cancelled the hearing. It directed instead that legal submissions should be
filed, limited strictly to matters within jurisdiction, and set a timetable. The
parties were directed to focus on the provisions of s 104, s 105 and s 108AA
RMA, unless there were other matters of law the parties considered to be

within jurisdiction.+

[15] As a corollary the directions included that when filing and serving

submissions pursuant to the timetable, parties were to advise the Court which

3[2022] NZEnvC 113 (Judge Newhook).

4 The direction also expressly recorded that the Court did not want relitigation of the
decisions of the many courts that have heard litigation about this boat yard over the
years. And that it did not want repetition of the statements of evidence. Also, it did not
believe that matters of property law including current historical ownership patterns,
easements, leases and licences, were within jurisdiction. Similarly with matters of
“criminology” and insurance practice. Similarly, comparisons of current boat yard work
practices with those of previous occupiers.



witnesses they wished to cross-examine and whal the guestions woulil be,
The parties were warned that any gueslions were o be strictly within
jurisdictien and would be assessed hy Lhe Court te ascertain if there was a
need for an in-court or electronic hearing and a site inspection. Parties were
azled to bear in mind thal the Court has some familiarity with the site and its

surrounds.

[14] In the event ne party sought a hearing. Only the appellant’s counsel
suggested possible topics for cross-examination but gqualificd that by
expressly recording that the appeal would be appropriately heard on the

papers and that was the appellant’s preference.

The conditlons under appeal and propesed subsequent amendment

[17] As noted in our introduction, the subject conditions can be divided inta
two groups. The first relates to the teems upon which Lhe consent holder
might be empowered to restrict public access o the wharf facilities
[conditions 31-34 and the 2020 consent); and the second to amendments
proposed to the water discharge conditions [condition 61) and discharge of

contaminants to air (condilions 70, Y7, 87, 92 and 95).

[182] Atthe time the parties filed primary submissions the appellantand Lhe
respondent had agreed what they considered ta be appropriale amendments
to these conditions of consent Mr Rashhrooke filed 54 pages of submissions
which in significant measure Look on the appearance of evidence and in many
places did noteonfarm with the directions ofthe Court on 11 November 2022
He weas highly critical of the amendments agreed between the appellant and
the respandent. His input did however trigger an ackmowledgment fram the
respondent that an amendment agreed in the deseriplor of Consent
AUT.O41365.15.01 could be misinlerpreted, Counsel for the respondent filed
a brief memorandum on 25 November recommending reversion back to the

wording for thal descriplor emploved by the Hearing Commissioner.



Conditions concerning occupation of the CMA

[1% ‘'The agreements reached between the appellants and the Council

concerning conditions 31-34, were attached to the evidence-in-chiel ol Mr P

Maxwells The etfects of the amendments can be summarised as follows:

(2]

(B)

(c]

(d)

(e]

(1)

(=

Public access to the dinghy ramp to the south of the wharf and
bheach landings on both sides of the wharf should be available at
all times, except when slipway operations restrict access to the
north beach landing next to the what [condition 31[a)).

I'ublic access through the security gate may be restricted by the
consent helder at all dmes [condition 31{k)]).

The consent halder may probibil swimming, fishing, and
collection of sea food rom Lhe wharl stroctures and the bringing
af eguipment anta the structures [condition 37 o).

The cansent holder may restrict public access onto the whart up
Lo the security gate for health and safety and operational reasons
when working berths are occupied by vessels or berthing is in
process [condition 31{d]).

Signage mustbe erected to advise the public of the terms ofaccoss
and the contact number([s) for the consent holder ar nominated
representative (condition 31{e}].

The public can arrange with the consent holder to berth vessels
atl Lhe: marina lacility pontoon and for any other available working
berth area alongside the wharf between the hours of 0700-1800
(O700-2000 during NZDT) (Condition 32), provided that the
requirements of condition 32{a]-[f] are met.

An emergency where a consent bolder cannol unreasanahly
withhnold consenl for Lhe public (o berth al the wharf facilities is

defined as "an urgent, sudden, and serious event or an unforeseen

:Papes 32%-3531 in the Fvidence Bundle,



vhange in circumstances that necessitates immediate action to
remedy harm or overt imminent danger to lite, health, or property
(advice note to condition 32).

[k} The consent holder is no longer required to take all practicable
steps to ensure the vessels berthed al the marina pontoon do not
overhang the eastern face of the pontoan {condition 33 deletad in

its entirety).

120]  Features of the area and the proposed [and existing) developments
have been viewed by us on plans exhibited in the Common Bundle at pages

167 and 144,

The arguments about CMA occupation conditions

[21] The appellant arel the Council offered submissions that set out
accurately the legal position that has developed through suidance from the
Court of Appeal, the High Court and the Environment Court.

[22] Mr Rashbrooke took an entirely dilfferent approach, providing
extensive guotes fram the enormous quantily of documentation in this
matter, focussing in particular pn gueting paragraphs from the decision of the

cotamissinner thal he appeared to Tavour.

[23] Mr Rashbrooke submitted that the changes agreed concerning
condition 21 were not in accordance with the natice of appeal which he said
limited ite focus to (¢ o that conditions We consider it wrong to endeavouar
Lo canfine the appellant, the respondent, and this court to such narrow
considerations. We are of the view that the changes agreed between the
appellant and the respondent can logically include other parts of the

conditions that may need to be attended to, conseguential on replacing

" He plfered a simiiar criticism concerning condition 34 which he aaid was nnt targeted
in the appeal



condition #1[c) with new wording.

{24] Mr Rashbrooke provided a sis-papge "Addendom® o his G4 page
submission, headed "Practical Considerations Regarding Public Access to the
Jeuly in Lhe CMAY. Like many features of the 54 page submission, the
Addendum secks o offer new evidence contrary the directions made by the
court {for instance he asserted: “vachties and boaties don't tend to fallow
rermal work or office hours”, and he recorded personal feelings about what
cowld amount to “upnecessary privatisation” of public area “for no other
purpase than personal convenience and/ar desire to feel in “control” of @ shared
public space without having te show axy considerotion to another person’s
reasonabie needs, desires or expeclations with regurd fn thol spoce oF even [he

need to discuss this with them™).

Legal Iramewark

28] Woe start with 5 6[d) RMA which requires that the maintenance and
enhancement of public access to and along the coastal marine arca.. arc
recognisced and provided foras matters of nalional importance. We turn then
to s TOH[2)(h) which lists trpes af conditions of consent may include, noting
thatin respect af any cnaslal permit to oooupy any part of the common marine
and coastal arva, a condition [may be included] detailing the extent of the

exclusion of nther persans,

[26] Section 122[5] BMA provides as follows:

1) Faood b phe e fond—
i) St the cozsnal parndit sxprasely providdes olferease wnd
iy Bt I8 peasonail) Recatrary o deiiave B parpose ol T coastol peredn,

ne coavtal perwr shall he regarded as—
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fer ai aithorily for i holder tooovcupy o cowsiad mgroe e Lo fhe
e sron o il o gy clusy oF persons; or

el conferring on the holdsr the same rights in refonon o the wse ool
accHpation of the arad againgt Moce PEFsonr of if 18 07 RRE WEre a Teanr
ar Heensee of the land.

[27] Prior to 2002 the use of "and" between subsections (2) and (b) might
have been thought to express a conjunctive requirement; however the Court
of Appeal of Hume v Aucklond Regionol Cewncil” held the expression between
(2] and [B)} Lo be disjunclive, and the subsections were inlended o creale
independenl exceplions to the subseguent provisions. We interpret this to
mean thal exclusive ocoupation {for lawful purposes} may be either express,

ar implied, in the consent.

[28] We note that certain relevant statutory instruments discuss public
access to the CMA, and limits that may arise. These include the New Zealand
Coastal Policy Statement, the Northland Regional Palicy Statement, the
Repianal Caastal Plan Tor Northland, and the Proposed Beginonal Plan Tar
Northland. Relevanl provisions wilhin these instrumenls wore discussed and
analysul for the court by Mr P I} [ Maxwell, Coastal and Warks Consent
Manager for Lhe Council, and Mr B L Hood, planning consultant called by the
appellant. We have considered these aspects carefully, but will not increase
the length of this decision by repeating them and analysing them in the way

the witnesses did. Suftice it to say we accept their statements,

[29] The Court of Appeal decision in Hume in fact occurred carly inoa line of
cagses concerning jetties and wharfs on Kawau [sland, north of Auckland. In
Colemoan & Elmore v Kodney Qistrict Council and Orst the plaintiffs sought
judicial review of the Council decisions to grant consent to a jetty on a non-
notified basgis with exclusive rights o use the jetty and [including other

things) conduct a hoat repair business there, with public acoess resteicted Lo

F[2002] 3 MZLR 363 at |20]-{221.
& High Conart: Auckband 257972004, CTV-2003-404-3167 [Heath J).
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protect public health and safely and ensure & level of security for the boat
repair business, cnsuring the safety of the public, and to enable operation of
the buginess. The High Court declined judicial review relief, referring to the
decision of the Court of Appeal in Hume and helding that there can be
exceptions to the default rule giving emphasis to public use of jettics - Lo be

cansidered on a case by case basiss

[30] The Envircnmicent Courl also considered and applied Hume the
following year cancerning anather wharf structure on Kawau Island, in a case
called Coderien v Rodney District Council, The cowrt considered relevant
legislation, planning documents, and effects on the environment both positive
and adverse, and held that the purpose of the RMA would be served by
reducing the extent of potentially conflicting uses on the wharf by (in
summary] excluding the public from it except in cmergencies, bringing
vehicles, building materials and other non-domestic goods; conducting
themselves in dangerous objectionable or oifensive manners or interfering
with or damaging any properly of the consent holder Jawfully stored on the

jetty; and abstructing the cansent halders use of the jetty for access to private

property.

[31] These decisions may be seen in some contrast to the decision of the
Environment Court in 1998, Kvriak v Northlond Regional Councili, which
happened to cancern the prescol hoalyard and charler yacht jetty. The
decision turped somoewhat on the Lhen state of planning provisions and some
allicd permits, neting that various kinds of permit were issued for different

Statubory purposes.

[32] As argued by counsel for the appellant in the present case, issues may

now be framed in dilferent statulory contexts, including the more rigorous

* Codervan Decizion [HC) cibed above at [&6]-[72].
O Dregletonn AL2E 20050,
M Decizion C1446 /08,
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and onerous Health and Safety at Work Act 2015,

[33] We agree that itis possible to interpret the Court of Appeal decision in
Hume o the effect that in appropriate circumslances it may be possible to
impase condilions excluding the public almost completely when necessary to
avaid potential conflicl with the purposes of the permit. We add that it may
he more appropriate for this to be expressed in conditions rather than left to

implication and uncertainty under s 122(5){b].

[31] Based on our detailed consideration of the evidence included the
relevant provisions of the Act and statutory instruments, and evidence about

air effects an the coviranment, we hold:

(2] Section 122[5] RMA allows coastal permits to expressly cnable
accupation of the CMA to the exclusion of athers where
reasonably necessary to achieve the purposcs of the coastal
Permit;

(b] The primary purpose of the wharf Tacilitics in Lhe present case is
for commercial chartering, hoal maintenance activities, and
marina berths, with reercational  activities not  generally
compalible (similar Ly many marina facilities established in New
Zralamd];

() Tt is wnmarguably the case that the operation ot the charter
business, the mooring of vessels, boat maintenance activitics, and
berthing in marina berths, compose a risk to the peneral public
uging wharf facilitics past the sccurily gales unsupervised;

{d] Wefind thaliLis reasonahly necessary to exclude the public from
Lhe whearl Tacilities in the manner described above, in order to
achieve the purpose of the coastal permit;

{e] ‘The public will be able to enjoy a quite significant parl of Lhe
wharf facilities and surrounding eovironment wilh minimal

restrictions, nating particularly the emphasis on the restrictions



1%

heing aut past the security gate on the jetty where the facilities
just described are proposed;

[f) We accept the belated acknowledgment on behalf of the council
to revert to the wording of the hearing commissioner concerning
the descriptor mentoned above, to avoid uncertainty or

armbiguity.

[353] Im ily submissions the respondent sugeested that the cowt might
favour the inclusion of a condition about review under s 128 BMA, should it
have a concern that once the consent is in effect the holder might have too

much discretion in managing public access.

[36] The court does not have that concern.

[37] Counsel for the appellant replied on that point by submission on 25

Wovember 2022, but we have not neaded to consider those matters.

Discharge consent conditions - proposed amendments

[38] The fllowing are the matters the subject of agreement bebtwesn the

appellant and respoandenl:

(a] Adr discharge boundary, both as to label or description and its
position - nvolving reference to condilions 70, 77, B7, 92 and 95;
(b] Clarification of where seraping, waler blasting, and woel sanding

can Lalke place - concerning condition @1,

[3%] For the legal context, we have considered not anly s 108AA RMA, but
alen s T08{2)(e] and 5 10B{B] RMA. Under [2}{c), a discharge permit ta da
something that would otherwise conbravene s 15 RMA may include a
condition requiring the hodder L adopt the best practicable option to prevent
or minimise any actual or likely adverse effect on the environment of the

discharge and other discharges (if any) made by the person from the same site



O SOUrCe,

[40] Section 108(B) requires that before deciding to grant a discharge
permit subject to a condition described in the last provision, the consent
authority shall be satisficd thal, in Lhe particalar circumstances and having

regard Lo:

(al The nature of the discharge and the receiving environmeant; and
(b} Other altermatives, including any condition reguiring the
ahservance of minimum standards of quality of the receiving

cRYironment -

The inclusion of Lhel condition is the most gfficlent ond effeciive
mearns af prevenling or minimising ony octeol oF fikely odverse

gffect on the ervironment.

[41] We accept the submission on behalf of the respondent, that a key
consideration is any actual or potential effects that the discharges will have
on the surrounding environment, including any reverse sensitivity effects
(s104(1)[a) EMA). Following the decision of the Environment Cowrt in
Winstone Aggregoles v Moelomoto-Plobo Disirict Council22, In overy case an
activity should intermalise s efMects unless (L is shown that cannol reasonahbly

bz el oo,

[12] We have again caretully considered the evidence of Mr Maxwell and Mr
Hood, as well ag that of a clean air cansultant called by the appellant My P W
atacey wha had a particular familiarity with the current boatyard aperation.
Baswul oo his detailed reasoning, we accept his recommenidation in paragraph
43 of his evitdence-in-chief that given proximity of particulate monitors to the

source placed approximately 3m from the discharge point, the results of the

WAMA] 11 BELENE 448 af [7]1-[9].
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monitoring woulldl provide 3 worst-case assessment of potential discharges
from the site and there would be limited opportunity for the particulate to
dishurse before reaching the monitor. In his paragraph 14 he said he
considered that it was reasonable to assume particulate concentrations would
be experienced at residential locations would be much lese than the values
measured by the particulate monitor, as they are located at least 35m from

gencrating actvitics.

[43]  Weacceptthe evidence of the witnesses that the agreed conditions are

appropriate in the following respects:

{a} Adustcollection system must be attached to sanding and grinding
dewvices [eondition 79);

(b] Sanding, grinding, water blasting, antifouling and painting can
only bo undertaken in certain wind eonditions [condilions H1-
p2);

[c] A screen must be eracted between the blasting area and the
walldng track during water blasting {condition 85);

[d} The use of paints must not excesd certain volumes (conditions

BY-907],

[44] Weaccepl the evidence ol Mr Stacey at paragraphs [39] and |41 ] of his
ovidence-in-chief, that scraping, and sanding have no pelential to cause air
yuality effects; that the water blaster will not cause any health effects; and any
odours observed bevond the Air Discharge Houndary are unlikely to be
considered offensive or objectionable by a counsel enforcement officer. His
evidence that these features, taken together with mitigation measures, should
produce a scenario in which the discharges wauld only he minor, scoms

Ipgical and reasonable.

[45] Concerning amenity on the reserve and walking track, from a reverse

sEnsitivity perspective, we note that no party has appealed against the



Th

granting of consent, so the appropriateness of boat maintenance activitics at

the boatyard is not an issue before ua.

[4#G] Rolying again on the evidence of Mr Slacey amd athers, it appears
logical to us that the consent holder is unable to completely conceal the
activities within the boundaries of the site, and the effects of the activity have
been minimised as much as possible cowtesy of sensible conditions of
consent being put forward, We note that the pir discharge boundary covers
only a small part of the reserve, and we accept that most people using the
reserve will be walking through, so the effects on wallkers would be transitory.
ANV water plume or paint cdour discharges arc unlilkely o nocur Mreguently
and will be low in intensity and under most circomsLlances aml would oooar
for a limited duration of time. These things again painl to the discharges being

fminonr.

[47] Concerning condition 61, we approve the propesed amendment to
clearly state the area where scraping, water blasting, or wet sanding of vessel
hulls can occur is "Area A" as shown on NRC plan 49664 {Revhurn & Bryant
27.08.20) and it being appropriate before wvessels arce pulled as far as

practicable into the hoatyard.

[48] In their respective submissions, Mr Rashbrooke and Ms 'rendergast
debated whether the changes to the location of the air discharge boundary
and to conditions 70, 77, B7, 92 and 95 are intended to include more of the
reserve and the Te Araroa Trail within the discharge houndary and as Mr
Rashhrooke termed it "goin more vies of more of Dhe reserve oren for more

hoatyord potivities” than was pranted by the hearing commissioner.,

[49] We accept the submission of Ms Prendergast, on the evidence in front
of us, that the amendment to the location af the boundary doces not include 3

change ta Lhe localion of the activities provided for by the affected conditions.
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[50] We agree that the boundary should be called an “air discharge
boundary”, which seems more accurate and less pejorative in the

circumstances.

[51] Regrettably, once again Mr Rashbrooke largely appears to be
endeavouring to seek relief outside the scope of the appeal, particularly in
relation to the esplanade reserve and the Te Araroa Trail.3 There are
unfortunately many other instances scattered throughout his submissions.

Mr Rashbrooke has not himself appealed the consents.

Conclusion

[52] We approve the amendments agreed to conditions between the
appellant and the respondent, with the qualification about the descriptor in

AUT-041365.15.01 described above. The consents, along with the

conditions of consent as finally approved are attached as Appendix A.

[53] We reiterate that this decision resolves both the 2018 and 2020
appeals.

L ] Newhook
Alternate Environment judge

13 Examples, from among many, include paragraphs 3 and 5 of the introduction to his
submissions, and paragraph 7 in his Part Three.



Appendiz A

DOUGLAS CRANS SCHMLUICK,

To carry gut the following activities associated with a boatyard operatior on Part Lot 1 and Lot 2
Bleck ¥X¥I Town of Opua and Section 3 Blk X¥XI Town ot Opua (NA21C/2E5); Section 2 50 GB&34
(MA1ZIC/1ET), Part Russell Harbour Bed Depesited Plan 15044 (MA399,/133) and in the coastal
marine area al and adjiacent to Walls Bay, Gpua, Bay of Islands between focation coardinates
1701G19F G0E1913M and 1701491F GRYTA1EN

ALT.041365.01.01

AUT.M13685.0.01

AUT.(M1365.03.01

AUT 041365.04.01

AUT.041365.05.01

AUT.041365.06.01
AUT.M1365.07.01

AUT.041365.06.01

AUT.M1365.00.01

AUT.041365.11.01

AUT.01365.12.01

ALIT.0A1365.13.01

ALUT.041265.14.01

AUT.041365.15.01

ALT.041365.16.01

Demclish and construct a wharf facility in the coastal marime aresa,
including alterations to the wharf, floating pontoons, piles, stormwater
pipe{s] [attached to wharf], marina berths, slipway, signage, ladders,
securlty and safety lightlng, and seeyrity gate,

Reconstruct a slipway in the coastal marine ares, inclusive of slipway,
tuming block, and associated cabling.

Place a hard protection structure, being a subsurface erosion barrier, in
the coastal marlne area.

Ocoupy space in the coastal marine ares with structures, including a
wharf facility, a workboat mooring and associated dinghy pull, and a hard
protection structure,

Decupy space in the coastal marine area in the wvicinity of the wharf
Facillty and slipway to the exclusion of others (occupation area),

Use the slipway in the coastal marine area for minor vessel maintenance.

Use the wharf Facility structures and three working berth areas adjacent
to the wharf In the coastal marine area for the purposes of vessel
maintenance and chartering,

Use twao berths associated with the wharf Ffacility pentoon as a marina in
the coastal marine area.

Disturk the foreshore and seabed in the coastal marine area during
demolition and removal of unwanted structures, wharf facility and
slipway reconstruction, amd construction of a subsurface erosion barrier,

Capital dredging eround berths, fainwey and slipwey in the coastal marine
ares.

Maintenance dradging to maintain vessel berths, Rirway and slipway in
the coastal marine area.

Discharge treated stomvwater to the coastal marlme area from a
proprietary stormwater system.

Discharge contaminants to [and from vessel maintenance activities on
Part Lot 1 and Lot 2 Block X3¢l Town of Opua and Section 3 Bk XXX
Town of Gpua (NA21C/265); and Section 2 50 68634 (NA121C/187).

Dizchanmge contaminants to air from vessel maintenance activities on Park
Lot 1 and Lot 2 Block XXX Town of Opua and Section 3 Blk XXKII Towh
of Opua (NAZLC/265]; and Section 2 50 GE63 (MALZICS1BT).

Discharge contaminants to air in the coastal marine ares from vessel
maintenance activities within an occupation area adjacent to the wharf
on Part Russell Harbour Bed Ceposited Plan 18044 {NAT99/138).



Subject o the tollowing conditions:
General Conditions

1 The council’s assigned monitaring officer shall be notified in writing of the date that the
instellation of the propristary stormavater treatment system s intended to commence, &t
lezgt two wesks prior to the woerks. Matice shall also be prowided to the council’s essignad
manitaring cfficer two weeks prior to the intended date of commencement of the whart
facility demolition, construction, &ndfor maintsnance works, capital drodeing, and cach
meirtenance dredging operstion on each occasion,

3 The Cansent Halder shall arrangs for a site meeting between the Consent Haolder's
sontractar(s] and the council’s assigred monitoring affices price to the installation of the
praprietary stommaeater treatmant system, and alse prior to the whart facilicy demalition and
construction works, Mo works shall cormmence until the council’s assigned monitoring officer
has completed the site meeting on each occesion. I this site mesting cannot ocour during
this period due to the councii's assigned monitoring officer not being svailable, then worss
tar commence on the date specified in the notice provided in accordance with Candilion 1,

Adwice Note: otification of the intendsd commencement of warks may be made by
email to fnfolfnrc Qout.Na.

3 Ax parl of ke wiillen nobification reaguired by Condilion 1, the Consent Halder shall provide
wirillen certfleation from a suliably qualifled and experdsnced person to the councits
assigned monltoring officer 1o conflem that all plant and equlprment entering the coastal
marine area associated with the exercise of these conzents i free from wunwanted or risk
Marne species.

o Al struclures and Tacililies covered by thess consenls shatl be maintalned in gnad asder
artd repair
5 &y activities undertaken on land and any activities in the coastal masing arca associatoed

with the boatyard activity authorsed under this consent =hall avoid any debriz being
discharged into the coastsl marine arza.

5 Molse lewels associated with the exercize of these consents shall not excesd those set cutin
Schedule 1 attached.

7 The Consent Holder shall submit an updated OpersUonal Managstment Plar 1e the council’s
Compliance Marager Ter cerlificelion within three months of the cale of commeansement of
these consents, The Operalional Managemenl Plan shall coverall pspects af;

[al  The operation and maintenance of the whar;

[B]  The operstion and maintenence ot the slipwey;

o] Measures ta mininlse the discharge of conlaminants to ccastal waters dunng
cperatian o malttenance of the slipway or durdng maintenance activit'es undertaken
cn of adigoent fo the wharf;

[df The operation znd meintenance of the wash-water coliection amd disposal system,
including as-built plans of the system;

[e] The operation and maintenance of the stormwater treatmenl system, inclading as-
built plans of Lhe stormwaler treatment system;

-t
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() hleazures to mirimisa the discharge of contaminants to ground;

tal Measurcs b minimize the cmizsicns and any adverse =fects an the envlronment fram
Lhe discharges toair including

liy Termporary signaze to alert persons that painting is taking place and to maintain
a minimum L5 metre separation from the activily.

il  Training procedures which explain the correct use of the water blaster to
miirsirmise Lhe elfects assaciated with water spray;

h Contingency measures for unforezeen or emergency situations.
ZEnNoy BEMCY

Adwice Nobe; The councils Comolignes Manogoer's certification of the Operobional
onpgemesi Flah J5 o the nature of certifping that adoption of the
Cnarohiong Maonogemeant flan s Dkely o result in compliarce with the
canditiohs of these consents. The Consent Holder s encouraged to discuss
ite proposed dperotional Manogement Plon with councll monritanng staff
priar ta finoiising this plon.

The operatlon and malntenance af the hoatyard operations, the wharf facilities and mearina
facility shall be carfed out in accardance with the most recent wersion of the certitied
Operational Manzgement Plan. If there are sny differerces or spparent corflict betwesn
these documents and any conditions of these comsents, the concition: of consent shall
prevail.

The Cansent Holder shall relaodge the peraticnal Management Flan for certification in
accnrdance with Conddian ¥ In consultation with the council’s assigned monitoring officer at
ne greater than three yvearly intervals. The reviewed Operaticnal Manapement Plan shell not
take effect until itz certificetion by the council’s Compliance Manager.

A copy of Lhese consenls shall ke provided 1o any persan whe Is to carry out the works
gusocied with Lhese comsenls, & copy of the consents shall be held an site, and availfzble
[or inspection by Uhe peblic, during demolilion, construction, andfor maintenance actvities
and dredging,

In the ewent of archaeological sites or kdiwi being uncoveres, ackivities in The viglnity of the
discovery shall ceese and the Consent Holder shall conlaci Herilage Mew Fealand Pouhars
Taongs. 'Work shall not recommence in the area of the discavery untll the relevant Heritage
Muw' Zealand Pouhere Teenga approvel hos been nbtalned,

Advire Note: The Heritoge New Zeaiond Powhere Toocngs Act 2014 makes it urlowiul for
ony person o destroy, domoge or modify the whole or onpy port of on
archoeclogicol site without the prior outhority of Herdloge New Jeglend
Pouhers Taongo.

The Conssnl Halder, on becoming avwars of any discharge associated with the Consent
Hixleder's cperailons Cthat 1s not authorsed by these consents, shall:

1@l Immediately take such action, or execute such work as may be necessary, Lo slep
ardSor contain the discharge;

ik Immediately notify the councll by telephaone of the dischargs;

ar
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i<l Take all repsonable STERS (o remedy orf mitigate any adverse cffects on
environment resulting frorn the discharge; and the

|dy Reparlic the coundi's Cormpliance MaRREST \n wrting within one weelk on the ca
of the discharge and tha steps taken or heing laken ta ctfectively control o F;reuu;e
the dischargs. et

vor tolephors wotification  during the councl’'s ope ning, hours, the council’s sssi

manitoring officer far these consents shall be contacted. If that person cannot be -:-pnk::id
direcily, or it 13 oulside of the council’s opening hours, then the Environmental Trerge %
Hatling shall be cortactad. Eency

Advice Mote: e Enviraamental Emeargency Hotling is 0 24 hour, seven dey a w
service thet 15 free 10 ol on DREY 504 633 eek,

Thpse CONSENTS ghal lapse five waars from commencemant unless hiaf e this daka th
consents have Deen gwen eilect T in accordznce with eeellon 125(1A) of the Roso b
! X : u
panapement Aol 4991, The varmous Lonse s wiill b deemed Lo be given attesria a5 Tail e
Ll S

[a) Bundled

(i) ALIT.I:ue.'lE.Ea.m.D'J-ALJT.U&1355,n5.u1, AUT.DA1365.09.01, AUT.O&1365.11.0
and ALT.041365.12.01- pemciition, canstruction,  dredging, mai-ﬂeln 2
dredging and oo pation CrnsENTE, e

peerned to be given offect ta when demelition and dredglng commences
|hj Bundle®
10 #UT.G#I‘E-EE.DE.{II — AUT.0a13R5 0807 - ysze of the Slipway, Wharf and Mar
- ina

Facility

] .ﬂ.'gJT.I.'I-'-'I]_;iE-E.H.IZIL - pischarge of Treated Stormwater o Lhe Coastal Mari
ing
Lirea

Uit hUT.MiEE.':’..ld.D'I ~ mischarge to Land
[i¥] AT 050650,15 11 — Digcharge Cosatminants to fir From land

(W AUT 039650.16.01 - Discharge Conlaminants 1o Airin the Coastal Marine &
. ek

peemed to be ghven offact to when hoat maintenance activities
re-po
[either on land or in the A Mimence

prigr to the exmny of rancelation of chase consents, those slruCTues, stbwr materiaisamn
dehris located in the coastal marine area senociated with These (ONSENTS shall be remowed
<nd the coastal marine area shall be restored to the satisfaciion of the council’s assi nu-::;
manitaring aticer, uniess an applicatian e been properly made b the cauncil fan i
renewa! of these €u rse s or the activily is permitled oy @ rule In the Regional Plan,

The council may, in aceordance with spotion 178 af the Resource Management Act 1991

LpryE NOTIGE 07 {he Conserit Halder of s intention Lo review the carditions z2nn Uuilylc.u it
: . it Y rin

th menth ol duly forany nne or more ol the ol |orewi N puUrposes: B



[a]  Todesl with ary adverse effects on the environment thal may arise Trom the exercise
of Iheconserl and which itis sppropriale Lo ceal with al a laker slage; or

|[b}  Tao reguire the adoption of the best practicebie option to remove or reduce any
adverse etfect onthe envirenment; or

lcp Ta review discharge to air conditions relating to controls over timilng of, and
equiprnent uzed far, application of antifoulant and equipmnent to mitigate effects of alr
discharges.

The Consent Halder shall meel ol regsonable costs of any such revisw,

Surrender of Consents

1k

[he Consent Haolder shall in writing te the counct and within one month of the completien of
the whart and marina faclity  construction  waorks,  surrender rescurce consenls
AUT.OCT914.01.03, AUT.a0ve14.02.01, AUT.O07914.07.01, AUT.O0T914.02.07,
AUT.OC0T914.09.01, and those pasts of Deemed Coastal Permit AUT.005359.01.01 that relate
to oocupation of coastal marine area by, and use of, 3 Jetty structure.

Advice Moke; That! porl of the deemed cogstal perimil AUT.O05359,01.61 relobing fo
accupatinn of the coastal marne area by a siipway dees aol nesd o he
surrendered.

AUT.041365.01-AUT.081365.09 — Conditions relating to Wharf and Marina Facility, Subsurface
Eroslon Barrler, Slipway, Dinghy Ramp, Starmwater Culvarts, Warkboat Maoring, and Dinghy Pull

17

ig
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These consents apply only to the strectures ano facilities identified on the attached Reyburn
and Bryan: Limited drawings referenced as Mortkland Regional Council Plan Numbers
4952/1, 49522, ard 4952/3 and the attached Totz| Marine Limited drawirgs referenced as
Marthfand Regiorel Councl Plan Mumbers 435371, 495372, 495373, 4953/4, 4953/5, and
4953/6,

The structures and facilities shall be constructed and maintained in accordance with the
attached Reyburn znd Bryant Limited drewings referenced as MNorthland Regicnal Council
Plan Mumbers 495271, 495272, and 4852/3 ard the attached Total Marine Services Limited
drawings referenced as Morthiznd Regional Council Plan Numbers 49531, 49532, 495373,
495374, 4953/5, and 4953/6.

As part af the notificatlon required By Condition 1 of this consent, & Demalition anrd
Construction Managemsnt 2lan [DCWE) shal' be submitted to the council’s Compliance
flanager for certification. As a menimnum, the CCMP shall include the following:

fa)  The cxpecled  duration (biming sne stagingd of  Lhe  demolition and
construclion/refurbishment werks including disposal siles for unsuitakle material,

il Retals of sediment cantrols (eg, silt curtalnsfzereens) 1o be establisked during the
dernclition  and cohstruction werks, incleding duricg dredging for the sllpaay
refuraishment.

ic]  The commencement gnd completon dates far the implementation of the sediment
cantrols.

tdl  Measures to ensere prozection of the shelfish bed during the works,
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25

26

27

{e) Maonitoring procedures 1o BASUrE ~dyarse pffects on water qu 2lity beyand wirks ares I

the comstal marine ares are rrvimipnised.
{1’] hAEasLIYes 10 FIFE"'-"Ent 3';3I|'EI§',E' ot fI.IE'I. Dil_- an.ﬂ EI'I"I'IiI'HT I;,:I:IF.'.:“:I'I'I'I'IEHTE-

k - r} H]
1E} Cortingency containment ard ciean-up provisions in the owent wf arcidental spitlage
af harerdous substahces

[hh  Bieans of ensuring contractor campliznce with the DCMFP.

il The name and cantacl telephone number of th piiSon respansinle for raenitaring and

maintairing all sediment conTrol noasures.

me Consent Holder shall undertake the artivitins quthorised by thiis consent in .}n:cu.}_rd.r.nie
with Lhe certified DEMIP, Certiflcation anel cun‘lprlElrICE with tng WP does nat |:J"-|'EI=TII:|-F: ihe
requirement to com ply with any/all other conditlans of this consent.

Advice Mote: The coupcll's Complionoe Kanager's certifivation of the OCMP s in I.‘}.I-F.'
nature of certifying thot adoption of e potde is likely 10 rasult in
complionce with the conditions af this consent.  ThE Cansent Heolder /=

ncourined o diseuss its propused DChAP with rouacil monitaring staff grior

ta finglising this plan-

The seaward end of the whart and rarlna Farility ponioon shali be marked wikh Lhe nuenbaer
A1365 in black lettering on a white hackground clearly displayed and in, such @ mannar as a0
he clearly visible train the sea.

On completion of the construction of the whari and rrarina Tacility ponkaen, subsurface
barrier, culverts, and dinghy aull, the consent Halder shgll prowide 12 e COUnCITS assigned
onitoring offlcer a plan defining the lacation of the fpaturas within the poastal maring #rod,
such plan to ncude suitable GP% co-ordinate dald [using Transwerst tAercator 20001 in ardsr
farthe council to be able ta locate the foatures.

N i !
all rock or other materials used In the ramsrructicn of the supsurface Brosien barrier shal be
free from maLerial that could contaminate the adjacent forashare.

Bl vehigles or eguipmernt entering the coastal marng area associated with the exwefcise of
these consents shall be in gond state of repair and free of any l2aks 2.6 wil, dipsel e1C.

An oil spill kit, appropriate @ the plant and equipment being used, shall be provided and
maintained on site during demolitien, constr Crign andjor maintenance WS,

waorks associated with demalitian, crnstructaon gndfar maintenants of the sTiciures anc
Facilities shall anfy e carried out peatwEEn .40 Am- ahd supsel or .00 p.m., winicheves
acours cavlier, and only an days ather thaan SLnaays and public rcsliays-

any discharges to waler arsing fropm the EXBrCISE of lhese CONLENLE <hall nak result in 3ny
congpicuous oll or prease film, sEUMS or Toams, fioatadle of suspended digtigrans; 412
reduction lr natural wisuah clarity af more than a0, ar emissions of chject amable odowr in
the coastal water, as megsured at any paint 10 metres fram the facilities during demolition,
construction, or maintenance 4 e facilitics.

immedialely upon completion of Ihe instaliation of he wiarf and marind facilily 'bt'l'f.lf.':lf':'Es
{and azsociated capital dredging) e Consent Holder chall notily the [ollowing arganisation=



inwriting of the installation of the facilities. Evidence of this natificalion shall be proyided Lo
the council’s assigned monitaring officer.

Hyoragraphic Surveyor Far Marth District Councii
Land Informalion Mew Zealand Private Bag 7532
PLI Bl 5501 KaikoRe 0940

Wellinglen 5145

The Maritime Safety inspactar Maritme New fealand
PO Box 195
Ruakaka 9151

The Canserd Holder shall include a scele plan of the completed works with the notiticatzion.

25 The Cansent Holder shall have the structurzl integrity of the wharl and marina facililles, and
slipweay structures inspected and reported an by a Charered Professional [Blruciural]
Engineer. The first inspection shall be undertaken pror to July 203% and the wharf and
maring facility struchares shall be re-inspected &t ten yearhy intervals prior ta the month of
Juby in 2045, with a final inspection undertaken pricr to 31 lanuary 2054, being six months
before the cxpiry dete of this consent. An inspection report from the Chartered Professional
Enginect shall be provided to the council’s assigned manitoring oficer within two weeks of
cempletion of the inspeclion, Tre inspection report shell identify any maintenance that is
required, the tmeframe within which Lhis maintenance = required to be carried out, and
shail confirm, or othererse, the ongalng struclural inlegrity and security of the structures.

29 The Corsent Holder shall carry out &ll the maintenance required as a result of the inspections
underssken in accordance with Condition 28 within the timaframe(s) prescribed in the
inspeslicn reporl, The Consent Halder shisll notify the council’s assigned monitoring officar,
in wriling, a5 z0oh 3% the mainlenance works have been completed on esch cocasion. This
netice shall be aecompanled by a statermenl Trom 3 Chartered Professional {Struciural]
Frnginesr confirming that any identified mainlenance worss have been undertaken to his/her
satisfactinn as prescrbad in the Ikapection report,

| In the event of failure or loss of structursl integrity of any part of the wharf 2nd marinza
[acilitics coverad by this conzent, the Consent Holder shall immediately:

[z} Retrieve zll affected structure elements and asseclated debris thal mighl escepe
frem the mering and dispose of thesse on land where they cannot escape ta the
coastal marine area; and

bl Adwvise e Regional Harkourmaster for Morthland 2nd the council’'s Compliance
Marager af the evenl and ke sleps being taken to retrieve end dispose ot the
affected structures and debls,

Advice Noter The purpase of this condition 15 o ovold navigation safety being
cormpromised by fogting debns ond ovoid contamination of the coostol
TR A,

AUT.041365.05~ Occupation of Space in the ChvA

it The Consent Solder shall have exclusive acoupancy of the arca of seabed within the
boundary of the area marked 'Proposed ChMA Occupation Boundary shivwn oh the attached
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Morthland Regioral Council Plan Mumber 4965 The Consent Eo'der shall allow oublic access
to and rovgh the occupation arca, and public actess Lo, and use of the fBclities subjecl o
the terms below:

[a]  Publicacoess to the dinghy ramp Lo the south of the wharl, and beach landings on bolk
sides of the wharf, are to be available at all times except during any aperations af the
slipweay that will restrict access to the north beach landing next to the whars;

(b1 Publle access past the securiby gate, and within the charter boat and marlna berth
greas, may ba raztricted by the Consent Holder at all timmes,

el The censent holder may prohibit swimsming, flshing and callection of seafoad from the
wnarf structures and prohibit the bringing of equioment by the public anta the
structures for health and satety reasons [unless loading or unloading a vessel in
accordance wilh Condilion 32)

tdl  The comsent holder may restrict public acces:s on o the wharf up to the security pate
for heallh and =slcly and operstional reasons whon working berLhs are ocoupied by
vessels znd/orvessels are inthe process of berthing at the wharf,

le]  Signage shall be erected on the wharf to advise the public of the terms of access to and
use of the wharf and a corlact aumber]s) Tor Lhe cansent holésr|s) ar thelr hatminated
representative,

Aclvive Nole: The palare of hese restactions & in recognifion hatl The whorl and the
occupatian orea wsed for commercio! chartering and boot molnteronce
purposes and thot recreational gotivtics within the aooupetion aree arg
generully pot compatible with thase purpases,

Subject to arrangement with the Consent Holder in advance, the Consent Holder shall zllow
Lhe public ta berth wessels G, vessels nel associaled with the Comsent Halder's boal
maintenance operations ard marina, or Great bscape Yacht Charters) at the marina facility
partacn andfor any other available working bertn area alongside the wherf for the purpose
of leadingfunicading passergers, crew, stores, and small equipment Bebtwesn the Rours af
0700-1800%, and 0F00-2000 during Mew Zealand Cayliaght Savings tirne provided thet:

lal Ihe Consent Holder andfor his representative is prasent or the Consent Holder and/for
his representstive has given permissicn for the vessel to berth without the Cornsent
Holder and/or his representative being present; and

th)  Thewesselis berthed for no more than 1 hour; and

(F] I he vessel is not left unattended; and

id] Thereisno discharge to the coastal merine area; and

il Mo swimming acsurs from the vessel wharl or marina pentoor; and
if) Mo vasse! maintenancs ooours.

The Corsent Holder shall net withhold pemission for public wessels to berth &t the marina
tzcility pontocn andfcr other svailable barth area zlongside the wharf at any time n an
emergency it there is evsilable berth space &t the tacilities.

Adwice Nate:  far the purposes of this candition on ‘emergency’ 5 an wroent, sodosen, ang
EEMIDUS EYENRt OF O whorensen chonage i CircumEtonces. that NECESSTOTES
immedizte action o remedy nGry oF avert intminent donger tolife, neaith, or
propety.
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DELETED.

The Consent Holder zhall erect 2 sign aon the whart 2nd marina facility pontoon detsiling the
terms of public berthage outlined in Cordition 32. The sign shall al=o include & contact
phone numBber(s] of Che Consenl Halder or thelr nominated representabive o epable
berthing arrengerments 1o be made.

ALUT.M1365.06 —AUT.041365,08 — Use of the Slipway, Wharf and Marina Facility

35
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8

Mainteriance of vessels and structures shall nok occuer outlside of the hours 0700-2200 zeven
days a week, end such mairtenance works =~all comply with the noise standards zpecitied in
Lhe attached Schedule 1, except in emergencics which dircctly invelve the safety of people
0 pessiels

There shall be no discharge of untreated sewesge into the coastal marine area from vessels
barthed at the marina. For compliance purposes, the need for water guality sampling for any
Escherichio coli |€ call) associzted with discharges of untreated sewape shall be datermined
in eccordance with the attached Schedule 2 by wey of direct observetion of discharges as
wiell as by identitication of the pressnce of human PCR markers within weter samples from
the msarina where these are not present in background water guality.

[me median concertratlons of total copper, lead, zing, chromium, nickel, and cadmium as
measured from at least three samples inintestidal or subtidal sediment, taken at any paint
10 metres from the southern edge of the slipway andf/or within the area of the wharf facility
working berths, shall not exceed the median concentrations measured in previous yvears from
similar locations. Once sadiment metal concentrations decreaze balow the coastzl sedirmnment
quality standards being:

= g5 milligrams per kilograrm of tatal copper,

= S50 milligrams per kilegram of total leed;

5 200 milligrams per kilograrm el wilal gine;

= 1.5 milligrams per kilogram of total cadmium;

] 20 milligrams par kilegram of total chromiom; or
- 21 milligrams per kilogram of Lotal micksl,

they shall not at any future time exceed thess coastal sediment gqualizy standzards.

Mo vessel shall be wsed for overnight accemmadation while berthed ot the working berths or
rraring, unless eithar;

&) The wesselis equipped with & sewage trestment system specitied in Schedule S and 7, er
is compliant with Schedule &, of the Resource Maragement (Marine Peolluticn)
Fepulations 19958 and which is insallcd, mainteined, snd opersled in accordance with
the: manulaclurer’s instructions; or

[b] The wvessel & egqulpped with 2 sewage halding tank that has zan effective outlet ssaling
device installed ta prevert sewags discharges, this device remaining activated in the
sezled state or position &t &1 times while the vessel is secured to the structures; or

[t] The vessel is equipped with a portable woilet on board,  For the purposes of this
conditien & portsble toilot is defined as a sewespe conlainment device constructed of
Impermeable malerials which s fully sell-contained and removakde, and consists of lwa
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independently sealed chambers comprising & water halding tank ard a sewage Bolding
tsnk separated by a slids valve; or

{dl Toe wesss] Tl couipped with 3 beill-in brough bull collet facitity and no sewage Polding
L) bes an ellechive oulil sealing cevice instelled on che toilat facility, with the acties
sealing device Trorm the tailet fecility Sring maintainzd in & sealed state, a~d the tnlis
seslied, al gli lerres wihile Abe vosse: |5 seoured to the stnuctures,

Mo dizcharge of wastes (e.g. sewage, all; contaminiled bilge weater] shell ococur from any
vesser accupying the working berths or marlng berths, or lrom any other activity carried out
at the fazilities unless the discharge I autherised by 3 resavrce consent, or is permitted by a
rule im @ Regional Plan, or by pravisions of the Rescurce Management (Marine Polluticn)
Reguletions 1998,

The warking besths shall net be used for the permanent mooring of amy vezzel. For the
purpeses of this condilion "permanent mooring” means the use of the working berths far
Ionger than 10 conseculive days or the wse for other than repairs and maintenance or survey
work which, hecause of thelr naturs, reguires a vessal Lo be located 2t the wharf for 2 longer
pariad.

Muonitoring and testing of water ard sediment quality in the vicinity af the facllitles shall be
undertaken in gencral socordance with the attached Schedule 2, The testng pragram—e
miay, wWpan consultation belween ke council’s Compliznce Manager and the Consent Halder,
be amended, subjecl Lo the agreement of the council's Compliance Manager. Warious
elements of the aporoved maoniloring snd Lesting programme may be carried out by the
Conzent Helder with the agreement af the council's Compliance Manager.

AUT.041365.01-AUT. 04136503 and AUT.041365.09-AUT.0M1365.12 - Disturh the Foreshore
during Demolition, Construction and Maintenance of a Wharf and Marina Facility and Assoclated
Structures, and During Dredging
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Pricr ta the commencement of demclition, construction, and dredglng works and belere the
=ite meeting required by Condition 2, the footprint of the sub-surface erosian barrier and
dredeing area {including batters) within the inter-Tidzl area identifled on the attached Talal
Marine Services Umiked drawing referenced as Northlard Regiornzl Council Blan Mumber
48535 shall be determined and gencrally marked with white survey pegs driven intc the
forezhore,  The pegs shall be remowed upon completion of the dredging works and
construction of 1he subsurface erosion barder shall be completed in accordznce with the
drawings identfied in Condition 15,

Forvshore disturbsnce from demolition, construction and dredging activities authorized by
thise consents shall avaid disturbance of the =hellfish beds located on the intertidal beach
ablside of the foatprint of the sub-surface crosion bamrier and dredzing area identified in
Conditian &2,

Prior te dredging and slipway recanstraction woerks, & Pip: Belocatian Plan shall be prepered
by a sutably qualified ecclogist and submitted 1o council's Compliarnce Manager for
certification. The Pipi Relpcetion Plan shall include, but net be limited o, details of the
e thodolopy La:

L3} Assess the potentielyy affected areas of sediment for the presence of pipi;

(bl Remove pipi from sediments to be dredged or excavated:

i
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[t]  Provide measures to enhance pipi surevel and re-establishment;

[dl  Lirmit and olherwise conbain conteminaled sediment losses within a secure area abowe
Mran High Water Springs; and,

[e] Relocate pipi to anunaffectad ares of Walls Bay.

Advice Note; The Complionce Manager's certification of the Pipi Relocation Plan is (5 the
nature of cortifying thot adoption of the plan is ikely to result in complicnoe
wilh the condilions of Whis consent. The Consent Holder Is encourgged to
discuss (s progosed plon witk councl! monitoring staff prior to finolising this
alan.

The Consent Holder =zhall relocste all excevated pipis in accorgance with the cemified Pipi
Relocation Flam required by Condition 44, £n complstion and pricr to commencamsnt of
any dredging activity, the Conzent Helder shal! provide written certification from a suitzbly
qualified ecologist to the council’s Comaoliznce Manager confirming that the works have besn
completed in accordance witn the certificd Pipi Aelocation Flan.

AUT.0A1365. 10-AUT.041365.12 — Earthworks and Capltal and Maimtenance Dredging (Including
removal of contaminated sediments)

4h
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& Dredeing and Moaring Management Plan, certified by the Reaicnal Harbourmaster for
Morthiznd, shall be sebmilled Lo the council’s assigned menitoring officer prior to the
commencement of dredging,  The Dredeing and Mooring Management Flan shall be
develaped in cansuttation with, and be cenifled by, the Begioeal Harbowrmasler Ter
Morthiand and, 35 2 minimum, shall contzin the followlsg Infarmaticn;

tal  Details regarding timing and progression of eredging;
ib)  The proposed location of spail disposal; &and

(o) A navigstional satety plan to address safe passage across the Veronica Channel.

The Oredgling and Macring Managemenl Plan shall conlain wreitten  direction of Lhe
Farbourraster ta authorise the movement of any mooring and atlached vessel within Lhe
cesignated Moaring done that is affected by the propesed capital dredging, The removal and
relocetion of ary mocrng shall be underizken by a moordng contractor 2pproved by the
Harbourmastar.

Adwice Maote: (he Kegloral Horbourmasters cerlifoption of Uhe Dredging and fooring
fanagement Plan [OMMP] (3 Jn the aature af eertifilnn that adeption of
the GNP = likely to reswlt in complionce with the canditions of fhis
conrsent. The Corsent Halder is encouraged to discuss jis gropossd OVME
with counc! montinee staff prior o finolising this plon.

A Contaminated Sediment Remediatian Zlan skall be submilled o the covncl’s assigned
manitaring officer for certfication pricr te the commencement of dredging. The
Contarminated Sediment Remediztion Plan shall, as & minimum, contain the following
informazion:

tal  The extent of area frem which contominaled sediment will be remediated;

ib)  The proposed remediation methadology;

ic)  Identification of the personnel responsible for the proposed works; and

11
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(d)  Anyvalidation and/orongoing monitaring reguiremsns.,

rie remedisbion of conlaminated sediment shall be carfed oul In accordance with Lhe
corlified Contaminsled Sadimenl Remedialion Plan reguited by Conditlen 47, Uaon
complellon of the proposed werks, the Consenl Helder shall provide 1o the councls assigned
roniterng aflicer a 5te Yalidation Repord confirming the extent of remediation works and
resulls al validatlion Lesling

‘Where in-situ soil treatrment by immobilisation s sdopted az part of the cerified
Contaminated Sediment Remediation Plan reguired by Condition 47, the Consent Holder
shall ensure that any temporary stockpiling and trestment of materials on the site 1s located
and treated in @ manner such that no material or untreated stormwater generated from any
stockgile eniers the coastal marnine area.

Dredging operations shall be uadertaken in accordance with the certified Oredging and
moarings KManagement Plan certified unders Condition 4A.

Dredging shall be confined to the detined dredging area identificd on the attached Total
Marire Services Limited drawing referenced as Marthlond Regional Cowuncil ®lar Number
495373,

The depth of capitzl dredsing and 2ny subssquent meintenarce dredging shall not exceed 1.5
metras below chart detum, with the exception of the marina berths that shall not exceed 2.0
metres below chart detum, and betters shall not exceed 1.6 and L4, as detsited on the
attached Tota! Marine Servces Umited drawing referenced as Mortbland Regioral Councl
Plarn Mumber 49533

O compieticn of the capital dredging the Consemt Holder shall provide to the council's
assigned manitaring ofticer @ plan defining the location and final depths of the dredging area
ard batters within the coastal marine area, including suitable GPS co-ordinate dats [uzing
Trarmsverse Mercator 20000 in crder for the councif to be able to locate the extent of tha
dredaing.

Al gredged spail shall be fully cortaned whilst being transparted to the disposal site and
shall be dizsposed of on land at a location authorzed to teke such material.

The couscil's zssigned manilorng olficer shall b opolifisd o owriting as soon as capilal
dredoing 15 campleted, and or completion of each maintenance dredging opesation

Mo discharge of westes (e.g. sewage, oil, bilge watar) shall occur from any vesse! associated
with the exercise of 1his consent unless the discharge is authorised by a resourcs consent, or
is permitled by g rulc in @ Regional Plan, or by provisions of Lhe Resource Managzment
{Marine Pollulion) Begulations 1988,

Dredging works shalt onfy b= carred cut betwesn L Aoril and 30 September.

nerk assaclated with the dredging shafl anly be carfed oub betweens sunrlse znd swnset, s
deflred in the New Zfealand Mautical Almanae, and appropriate navigation signals shall be
showen at all times during dradging activities.

The exercise of Lhese consents shall not ceuze any of the following cffeos on the quality of
the receiving waters, as measured al or beyand 2 100 mele radius from the dredges
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[al e wisuzl clarity, as meazured using 2 black disk or Secchi dizk, shall not be reduced
by mare than 50% of the background wisua' claricy 2t the time of measurement;

[b)  The turbidity ot the water [Mephelometric Turbidity Units [NTW)) skell net be
increased by more than 50% of the backzround turbidity at the time of measurement;

(e The tolal suspended solids concentslion shall not exeeed 40 grams per cubic motre
above the beckground measurement;

1] The productian of any consplauaus oil or grease film, scums ar foams, or floatable or
s pended matesdals, or emissions of chyectianable adour; ar

(2} The destructicn of natural aguetic life by resson of 2 concentration of toxic
substances.

sanitaring of dredging shall Be underiaken in aceordancs with the attached Schedule 3

AUT.041365.13, AUT.0M1365.14, and ALT.041365.15 - Discharge Stormmwater and Discharges to
Land and Air

£i'l

03

The scraping, water blasting or wet sanding of vessel halls shall cnly oocur on the stpway
area’s on Part Lot 1 and Lot 2 Black ¥¥¥ Town of Qpua and 3ection 3 Bik XXX Town of Opua
(MA2ICS2E5); and within thi area of Section T 50 GREAS [NA121C 1870 10 moeless or more
landward of the cnastal marine area, Al vessels shall be pulled up the slipway as far as is
practicable before any water blasting, wet abrasive blasting, wet sanding of the wezcel
supersiruclure (olher then bulls]) commences, ond before any palsling, anlifouling, andfar
maintenance aperations commence.  For the purposes of this condtion ‘as far as is
practicable’ means as far as possible wehilst sti'l enabling the Cornsent Helder to work and
aecess Those parls of Lhe vesse® olasesl La Lhe boat shed after any preparatery warks Le hulls
on Area "W as shown an the ettached Seyburn and Bryant drawing referenced as Marthland
Regional Councit Plan Mumber 49523,

Advice Notre: The purpose of this condition /= to maximise, a5 for o5 procticakle, the
separgtion distance beotweoen ony vessel ond asors of the reserve lond,
including ysers af the coaslal walking rock,

Prior to any discharge sctivities comnmencing, a wash water collection and propristary
stormwater trestmment system shall be constructed and commissioned. The wash water
collection and proprietary stommweater treatment system shall b2 constructed in sccordance
with the design idertfied in the Vizion Consulting Limited Report dated 7 June 201% and shall
be configpured in accordance with the attached Vision Consulting Lirnited drawing referenced
as Morthlsnd Regional Council Plan Mumber 84985, The localion of Lhe wash water collection
and proprictary stormeeater treatment syslem may either be s zhown on the attached
Vizion Consulling Limied drawing relerenced as Merthlane Regional Council Plan Number
4955 or entirely within “arsa &' shawn on the attached Heyburn and Brgant drawling
referenced as Morthland Regional Councl Plan Number 489532/3

The distherge of treated stormwater shall be at an all-tide location as shown on the attached
Tolal Marne Service: drawing referemced as Norlhland Regional Council Plan Mumbor
49532 and shall be vilber;

lal] Mis connection and extenszion to the existing culvert orm the northern side of the
slipway (subject to obtaining approval to change AUT.031242.01.01); or

1%



(b Fachangeto AL 01,07 is not granted, via a separate pipe extending Tram the
proprietany stormiwater system to an ali-tide location.

Thi discharpe of non-working arca slarmwsler shall be in socordance with either:

[a] The attached Thompsan Survey drawing referenced as Morthland. Reglonal Counell
Plan Murnber 49508, roting that thiz option 5 dependent ar abtaining a2 further
thange to AUT.O21242 2 andfor other cansents: or

fo)  If 3 charge to AUT.O2 L2492 01 andfor other necessary consents are not granted, the
attached Thompson Servey drawing reterenced as Morthland Segionzl Council Flan
Number 43504 and in accordance with Condition 63 [2) ar {b).

AUT.041365.13 — Discharge Treated Stormwater to the Coastal Maring Area
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&l stormwater from areas of lend used for the washing, clezning, or maintenance of vessels
shall be directed to 2 proprictery stormwaler treatment system for treatment prior to
discharge Lo the cosslal marne arce. The proprictery stormwater treatment system shall
bilise @ desmand driver diversion valve Lhat shall automstcally direct all wash down water to
the public sanitary sower [as rade wastel, In addition, the 'first flush® of 10 millimetres of
rain fatling an the areas of land used for the wazhing, cleaning, or mamicnance of vessels
shall alsc he directed to the public sanitarny sewer and shall not be discharged e Uhe coastal
marine area. The consert halder shall ensure that the slipway 15 cleaned aller any waler
blazting of vesssls.

Concenlmalion of any conteminanls in ke slermwalos discharge, 85 measured at the autle:
al Lhe sbormwaler reatmenl syslem, shall nol exeend;

[a)  C.014 milligrams per litre of total copper;

b} 0048 milligrams per litre of tolal lead;

[c] 0.1BS milligrams per litre of total zing

[d} 100 milligrams per litre of total suspended solids.

Adufee Mote;  The lineits on heowy metal congentrolions in the stosmeender discharge hove
fiesh colcaiated by appling @ dilution foctor af 171 1o the comsial weals

guahlty stondards required by Palicy H.3.3 of the Froposed Regional flan for
Marthiond [FRD).

Ter agsess comaliznes with Condition &6, the Consent Holder shall monitor the stormwater
discharge in accordance with attached Schedule 2. Ta enable the colleciion of samples From
the proprietary stormwater treatment sysbem, easy and sa% acoess shall be provided, ot all
timas, to & point immediately after the autlet fram the treatrent sysbem and priar e the
connection to the Far Marth District Council stormwaters discharge pipe,

The discharge of slormwiler [rom the proprielary stermwsator treatment system shall not
result Im any af the follawing effects, as measured al or beyond a 20 metre radius from the
sbarrmwaler cutlel;

(@) Cause the pH of the receiving water to tall outside of the range 5.3 1o 9.

(]  Cause the praduction of any consplouous ofl or groease films, scumns os foams, ar
fleatahle orauspendad matenals in the recelingwater,

14
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) Cawse any emission of ohjectionable odour in the receiving water.

[l  Cowse any significant adverse effects on agualic e ar public health,

The proprietary stormwater treatment system, arnd all associated equiprment, shall be
edequately maintained so that it cperates effectively &t all times. The Conzent Holder shall
keep a written record of all maintenance carried out on the propristary stormwater
treatment systern znd shall supply 3 copy of thiz record to the council’s assipned montoring
officer immediately on writben request.

AUT.M1365, 14 — Discharge to Land
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The discharge of contaminznts to land authorised by this consant shall only oocur on Part
Lot 1 ard Lok 2 Block XXX Town of Opua and Section 3 Blk ¥¥¥ Tawn of Opus |NAZ1L265)
and within “Area & within Section 2 50 63634 (NA121C/187) a5 identified aon the Revbum &
Bryank drawlngs referenced as Northlznd Regional Council Plan Mumbers 495271 495272
and 435243,

High and low pressure water biasting, and wet abrasive blasting of wessel hulls shall be
confined to concrete and bunded areas an the areas identified as “arsa & and within Pt Laf 1
Elk ¥X¢X1i Town of Qpua, Lot 2 Blkk XXX Town of Opua, and Secticn 3 Blk XXX Towr of Jpua
en the attached Reyburn and Bryant drawing referenced as Morzhland Regionzl Council Flan
Mumber 495273, Wash waker from water blasting and wet abrzsive blasting shall be
discharged to trade waste via the wash wazer collection system to be installed and cperated
under Condilions 62 and G35,

When the water blasting, wet sbraswe blasting, or wet sasding operatlans are heling
uncertaken, the wash water collection system shall autameatically direct wash water ta a
pump chamber and then to ettenuation tanks prior to discharge to trade waste/public sewer
(through the use of a fax valbve or similar]. The catch pit shall be sized so thet it does not
overlop during walsr blaslicg,

Al wisible waste, including discoloursd water, shall ke bkosed fram the washdowns pad
immediately after completion of any water blasting aperatian.  the wash water collactlon
systern shall be sufficiently tlushed following pressure blasting activities to ensure that
conktaminated washopwn water is not disposed of to coastal weters wis the stormwetsr
rzkwork,

All weork areas shall be bunded to prevent debris from vessel maintenancs enlerding wales
bodizs. The bunding shall be sufficiently impermeable o prevent leakage of contaminants.

Washdown areas and woark areas used Tor dry or wel sanding, spray painting end other boat
maintanance activities shall be cleared of acoumulations of residues, paint flakes and any
other delris at the end of eack wark session, or oy the end of cach working day, whichewer
oceurs first.

Al weske malerial, including anlifouling residue, paint flakes and marinre growth, removed
frorm wessed butls or generaled from the deanicg or meintenance of wessels, shall be stored
on Daug’s Opua Boal Yard in & sealed unit pricr ta being disposed of at zn off-zite tacility that
I authorised 1o accept such wiastes, The Consent Holder shall provide evidence by way of
trackimg werifcation {e.z. recelpts) of the disposal locatior, vpon wrillen requesl from Lhe
council's assigned manitaring officer.



ALT.041365.15 = Discharge Contaminants to Air on Land
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The discharges of contaminants to air aulthorised by this consent shall onfy e undertaken
landward of mean high waler springs within Lhe arca labelled “Beatyard aclivilics &ir
Cischarge Raundary’ an Lhe attached Royvburn and Bryant drawing refereaced 2s Northland
Fegiomal Cotnel Plan Mumbsr 496654

This consent does not guthorize dry abrasive blasting activities.

The areparalion or smoolhing of vessel bulls ar superslruclers, ineluding removal or
smoatbhing of antifouling, wsing 2 sanding or grindicg device shall not pe undertaken unbess
anappropriate dust collection syiberm, that is perating effectively, Is attached ta the device,

A permarent weather station cepable of measuring wind speed and direction &t & neight of &
metres above grownd lewvel shall be installed and maintained on the boatyard site.

Zanding and grinding aperaticns shall enly be undertaken when the wind spesd, az measurad
by the weather statian required by Condition 20, 15 betwean 0.5 and 5 metres per seoond,
rmeazured as an hourly average.

Water Blasling andfor the apglication of antfouling and/or application of all paints shall only
be wndertaken when the windspeed, a3 measured by Lhe weather station reguired by
Canditlan &0, 15 greater than 0.5 melres per secand and when apparent wind cn the slipway
Is fram the nartheast to the south-southeast hetwsen 45 and 170 degress,

All spray application of zntifouling paint zhall compoly with Environmental Protection
aulhority rubes, including sciting wp of a controtled work arca around Lhe wesscl being coated
wilh antifouling painl,

Tamporary signage shall be placed and maintained on the edge of the reserva and at the
bottorn of the slipway during painting activitizs notifying the pubfic that painting of vessels is
taking place. The signage shall be designed to compéy with the requiremenis of the
Environmental Protection Authority rules.

& temporany screen shall be erected bebween the blasting area and the walking track at all
times during high pressure water blasting to mitigate the effects of spray drift.

all eouipment wsed Lo oavaid or miligale ary sdverse effecls on Lhe envirenment Trom
ermlssions 1o alr shall be maintained in good working arder,

The Consert Helder's operaticns shall not give rise to any dust, overspray, or cdour beyond
the "Boatyard Activities Air Discherge Boundarny' identified on the attached Reyburm and
Bryant drawing refererced as Northland Begional Council Plan Nember 49668 which is
naxious, dargerous, offensive or objectionable fnthe opinian of a courdl monilering officer.

Czily records of 2ll occazions when water blasting, wet abrasive bizsting, and spray coeting
activities are undertzken shall be kept by the Conzent Holder. These records shall be made
availakle to the council’s ass’ened montoring officer on written request and include:

1al Detai's of vessels belng water blasted fwet zhraswe nlasted;

ikl  lkemiz) Deing spray costed;

15
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(c)  Location at which spray coatingoccurred;

(d) Date and time (hours) of operation each day, including a record of the wind speed and
direction at the commencement and conclusion of works on each day;

(e)  Number of spray coating units being used;and

{f) Types and volumes of coating materials applied.

The maximum daily paint application rate for all paints, excluding those which contain
diisocyanate compounds, shall not exceed 30 litres per day.

The use of diisocyanate based paints shall be not exceed 15 litres per year.

The Consent Holder shall advise the council’s assigned monitoring officer, in writing, when
diisocyanate painting is to occur at least 24 hours beforehand on each occasion.

AUT.041365.16 — Discharge Contaminants to Air in the Coastal Marine Area
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The discharges of contaminants to air authorised by this consent shall only be undertaken
within the coastal marine area labelled ‘Coastal Marine Area Air Discharge Boundary’
identified on the attached Reyburn and Bryant drawing referenced as Northland Regional
Council Plan Number 4966A.

The preparation or smoothing of vessel hulls and the application of paint, including
antifouling, shall not be undertaken in the coastal marine area except for minor repairs not
exceeding 200 millimetres in diameter which shall only be undertaken within the area
marked ‘Proposed CMA Occupation Boundary’ shown on the attached Reyburn and Bryant
drawing referenced as Northland Regional Council Plan Number 4965.

The preparation or smoothing of vessel or facility superstructure or huils (in the case of
minor repairs) using a sanding or grinding device shall not be undertaken unless a dust
collection apparatus that is operating effectively is attached to the device.

The exercise of this consent shall not give rise to the discharge of contaminants which, in the
opinion of a council monitoring officer, are noxious, dangerous, offensive, or objectionable
beyond the ‘Coastal Marine Area Air Discharge Boundary’ identified on the attached Reyburn
and Bryant drawing referenced as Northland Regional Council Plan Number 4966A.

The exercise of this consent shall not give rise to the discharge of contaminants into water or
onto the seabed.

EXPIRY DATE: All Consents 31 JULY 2055
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SCHEDULE 1

ENVIRONMENTAL 5STANDARDS — NOISE

CONSTRUCTION NOISE

dased on Table 2, WIS 6203 1999 "Acoustics — Construction Moise”, Standards Mew Pealand;

DT:;,;IH Short-termn Lomg-term
Time of Week Typical Duration (d8a) Buration Durathan
Eay Leaer L Erras Lay L
Waskoays DE3C —0730 G0 T ik Th Lh 74
Ldi - 1800 43 50 (] B3 ‘i 83
FEOG - 2000 70 a5 5 2 ] L)
2000 — 0630 45 5 45 s 45 7
Saturdays OB3C --0730 43 75 45 ] ik 73
DF30  1800 45 o BD 95 70 25
1RO — 2000 45 75 45 E 45 3
1005 - 0530 43 T 45 h ih a
Sundavsand public holidays De3c- 07y 43 75 45 | 75 45 75
0730 — 1800 55 | 85 | 85 | B | o5 | &5
AEDC —2000 43 T 4% Th 4h a
2RI — 0530 413 I3 4% T3 A5 73

Construction Scund leweis shall be measured in accordance with Mew Fealand Ztandard MNFES
BA03:1595 YA coustics — Construction Moise”. Measurement shall ke at any point an the line of Mean
High Water Springs {MHWS) on the adjacent foreshore any point 100 metres from the jetty and

marina facility.

Mot

s “Short-term” means constraction work any cne location for up to 14 calendar days,

= "Typial duration™ mesns construction work at any one locetion for more than 14 calendar days,

but lesz than 20 weeks.

= PLang-ern® means consliuclion work al any ane lacelion with a duration exceading 20 weeks.

DPERATIOMN MOISE

For operational noise generzted by activities in the boatyard and the wharl and maring scaward af
the line of MHWE, the foflowing noise limits shall be com plied with when seasured al or within Lhe

notional oocundary of any dwelling not under the control af the Consent Holder:

Thme Period {Bhon — Sirm)

QFCT hra 1o ZE00 hirs
JA00 hrs do DA Ars

MW Linnit
55204 LAegiT Simin)
q54BA Laeg/I5min)

FRdBA Larmax




Sound levels shall be measured in accordance with New Zealand Standard NZS 6801:2008
Measurement of Environmental Sound, and assessed in accordance with NZS 6802:2008 Acoustics —
Environmental Noise.

Notes: 1.  Noise levels Lio, Lmax and Leq are measured in dBA. Definitions are as follows:

(a)

(b)
(c)

(d)

dBA means the sound level obtained when using a sound level meter having its
frequency response A-weighted. (See IEC 651).

Lmax means the maximum noise level (dBA) measured.

Lio means the noise level {(dBA) equalled or exceeded for 10% of the measurement
time.

Leq means the time average level.
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SCHEDULE 2

TESTING PROGRAMME FOR WATER AND SEDIMENT QUALITY
DURING OPERATION OF WHARF AND MARINA FACILITY

Water Quality Sampling

lesting snall be carried cut for Eschenchiz coli [F cali]. Fascal source tracking, using PCH aralys:s for
human markers, may be tripgered shouvld the E.cofi l2vel: be found to be abowve background leve’s or
0% anove relevant Microbiclogical Water Coality Guidelines, whichever iz lower.

Samples shall be taken within the footprint of the whart end marina facilicy, the precise locationiz) of
which will be determined following consultation by council monitoring staff with the Conzent Holder.
If the sampling locations cannot be agreed than such sites shall ke set by council. A minfmum of one
sample shall be submitled Tor £.0okf testing from within the area of the wharl and marina berths, and
anupslream and @ dawnstream conlrol sile. PCR analysis rmay nol necessarily be underlaken on all
clevaled resulis within the marina frem a single sampling cvent bul will inslude, as a mimirmum, the
upstream contral &and at least ane marlna site,

A mirimum of four one off sampling events shall he undertaken within the mearing annualby.
Lamplinag shall be undertaken over a pericd of a slack tide. Should zampling identify the nesd for
further ‘nvestigations, these shell be targeted to specifc areas and undertaken in ligison with the
Cansent Holder,

MMarine Sediment Quality Sampling

Testlng fior metals In the seabed from within the vicihity of the wharf and marnna facldy shall be
carried out annually and at twa control sites located at least 50 metres fram the faclities (the
locations of theze sites are to be agreed by the council and the Consent Halder]. If the sampling
locations cennot be agreed then such sites shall be set by council. Semples shall be collected from
the top two centimetres of the sediment. Sediments shall be analysed for the following:

= Tolal copoer = Talel chromiom
= Total sine = Tatzl nickel
= Tptal lead = Tgtal cadrmium

The sampling shall estabiish median concentrations of the above metals from compesite samples of
inkerbidal or sublidsl sedimerd measured at any point 10 metres frem the Tacilitios and from sl least
three representelive loctions, Resulls of this rmoritoring shall be reparled Lo the council’s assigned
monitering afflcer Inwriting within one week of the result being abtained fram the laboratory.

TREATED STORMIWATER DHSCHARGE

The starmwler discharge shall be sampled at lesst once annually at point of discharge, being after
the propriclary syslem before any mixing, during a medersate rminfall cvent fellowing an catended
dry period, Samples shall be analysed Mo lolal suspended solids (TSS] Lolal copper, tolal lead, and
total sinc and the result comparad against the discharge standards specilied in Condition 6. Resulls
of this monitoring shall be reported to the councl’s assigned manitarng aicer in writing within one
wieak of the result beirg chizined from the laboratory. Asample may also be collected from a pre-
tregtrment location and a post treatment location,
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SCHEDULE 3

DREDGE MONITORING PROGRAMME

During dredging operations, daily inspections of the waters adjacent to the dredge excavation areas
shall be undertaken by the dredging contractor, or the Consent Holder’s nominated agent, in order
to identify any visually observable change in clarity (turbidity) of the receiving waters at or beyond
100 metres from the point of the dredging operations. Results of the daily inspections shall be
recorded in a written log book by the Consent Holder or the Consent Holder’s nominated agent, and
submitted weekly to the council’s assigned monitoring officer by email.

Should the visual inspection indicate any change in clarity at or beyond 100 metres from the point of
the dredging operations, then the Consent Holder shall implement the following monitoring
programme to assess compliance with the relevant conditions of this consent.

Clarity measurements, using Secchi disc methods, shall be made at the boundary of the down-
current edge of the mixing zone within the area of changed clarity. The same measurements shall be
taken at least 50 metres up-current from the dredging activity as control measurements for
comparison with the down-current effect measurements. Three measurements shall be made at
each upstream and downstream location and the median shall be used to assess compliance with
the water quality standards stated and identified in the consent. Water samples shall also be
collected at the edge of the mixing zone and at the control sites for analysis of total suspended solids
(TSS) and turbidity (NTU) for analysis for compliance against the standards in Condition 59. Results
of this monitoring shall be reported to the council’s assigned monitoring officer in writing within one
week of the occurrence of monitoring.
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Doug’s O oat Yard

1) September 2023

Ahcia-Kae Taihia
FINDC PIYP Team .
e R 1 Richarczon Stroct, Opog, Bae ol lamals
ahicia-kate.Laihtag inde.govine Pl 16101 4012 TO3E. Adh 108) 407 4377
totarah il s vo e

RLLI: HEARING 153C  TIMETABLE RESPONSL; 521

In response to the 42A report by the Senior Policy Planner and
Technical Director [or the PDP and limited accommodation for
the hearing impaired, at the hearing facilities; 1 will not be
attending the 15C hearing.

Nor will 1 be attending because of the misrepresentations (o Lhe
Pancl in the 42A report of my initial submissions and those of
the subsequent submissions T made al hearing 8 on Open Space
matters directhv/indirectly affected by the 'Treaty of Wailangi
ACE1DTS,

Nor becguse the Panel has not made it clear to the PDT Planning
Team of their spoken commitment 1o resolve Natural Open
space tssues on the land and in the CMA regarding my legal
occupations that directly atfect substantial PIIP zoning emrors.

Nor because the PDP Team has disregarded/misrepresented not
only the written submissions by my expert witness, but his
phone conference evidence with them as o my conecrns with
the scope of the PDP that are in effect, ultra vires to the RMA,

Thergtore, because these matters | have raised appear now 1o be
bevond the jurisdiction of the PDP, 1 am hereby submitting Lthe

entire scope of my evidence regarding concerns 1 have that are

likely nod only to-alleet my boatyard, its exclusive oceupalions

h{'.uth on fand and in the CMA, bul the entire District as w ell.

/ e L{_/‘
‘TngIm\ ‘%Lhmml___'({“""-—-*
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Supreme Court of New Zealand
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I, Dale Robinson, Deputy Registrar of the Supreme Court of New Zealand, do hereby certify that at
a sitting of the Supreme Court, at Wellington on the 29th day of October 2019, there was delivered
the judgment of the Court whereby - :

IT WAS ADJUDGED that
A The appeal is allowed.
B The decision of the second respondent as delegate of the Minister of Conservation to

consent to the challenged easements referred to at [32] of the Reasons of the Court is
reinstated.

C Costs are reserved.

D Leave is reserved to the parties to apply for consequential orders if required.

GIVEN under my hand and seal of the said Supreme Court, at Wellington, this 29th day of October
2019. .
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Dale Robinson
Deputy Registrar
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JUDGMENT OF THE COURT

A The appeal is allowed.

The decision of the second respondent as delegate of the
Minister of Conservation to consent to the challenged
easements referred to at [32] of the Reasons of the Court is

reinstated.
C Costs are reserved.
D Leave is reserved to the parties to apply for consequential

orders if required.
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Dispute over use of reserve

[1] This appeal is a continuation of years of controversy about the use by the
appellant, Mr Schmuck, of land within an esplanade reserve in Walls Bay, Opua in the
Bay of Islands, for his boat repair business operated under the name Doug’s Opua

Boatyard (the Boatyard).

[2] The appeal is against a decision of the Court of Appeal,! which allowed an
appeal by Opua Coastal Preservation Incorporated (the Society) against a decision of
the High Court.? The Court of Appeal quashed a decision of the second respondent,
the Far North District Council (the District Council), acting as the delegate of the
Minister of Conservation (the Minister), to consent to the grant by the District Council

of certain easements over the reserve to Mr Schmuck.

[3] The appeal raises issues about the extent of the power of the administering
body of a reserve to grant easements over the reserve under s 48 of the Reserves Act
1977 and the nature of the role of the Minister (or the Minister’s delegate) in
consenting to the grant of such easements under the same section. It also raises issues
about the nature of activities that can be the subject of an easement.? In order to
provide the necessary context for the discussion of these issues, we first set out the

factual background.

Facts
The Boatyard

[4] The Boatyard was established in 1966 and the workshop on the Boatyard land
was built in 1972. The land between the Boatyard and the sea was an unformed road.

The then owner had planning consent for a slipway to cross the unformed road from

! Opua Coastal Preservation Inc v Far- North District Council [2018] NZCA 262, [2018]
3 NZLR 538 (Winkelmann, Brown and Gilbert JJ) [CA judgment]. Leave to appeal to this Court
was granted, the approved ground being whether the Court of Appeal was correct to allow the
appeal: Schmuck v Opua Coastal Preservation Inc [2019] NZSC 7.

2 Opua Coastal Preservation Inc v Far North District Council [2017] NZHC 154 (Fogarty J)

[HC judgment].

See below at [49]-[54] for a more detailed outline of the issues arising in the appeal.



the sea to the Boatyard, but this was for access only — it did not allow work on boats

to be done on the unformed road.
[5] Mr Schmuck purchased the Boatyard in 1994.

[6] There was no direct evidence about the volume of work undertaken at the
Boatyard. The management plan issued by the District Council and the Northland
Regional Council (the Regional Council) for the Boatyard in 2014 refers to “the

limited number of vessels hauled at this site”, which indicates the volume is low.

The Society

[71  The Society’s statement of claim states that it is a society incorporated under
the Incorporated Societies Act 1908 for the purpose of preserving and protecting the
Opua coastal area. It was formed in December 2014. The Chairman of the Society,
Mr Henry Nissen, deposed that the Society was formed after many individuals
expressed interest in being parties to judicial review proceedings that were being
contemplated by him and others in respect of the District Council’s decisions relating
to the Boatyard. He said the Society has a great deal of support in Opua and the wider

Bay of Islands community.

The esplanade reserve is created

[8] In 1998, the District Council stopped the unformed road. The consequence of
this was that the unformed road land became an esplanade reserve as defined in s 2(1)
of the Resource Management Act 1991 (the RMA) for the purposes specified in s 229
of the RMA.* We will refer to it as “the reserve”. The road was stopped with the
intention of granting easements to Mr Schmuck to regularise certain activities and

installations on the area that became the reserve.

4 Local Government Act 1974, s 345(3).



[9] Section 229 of the RMA provides:

229  Purposes of esplanade reserves and esplanade strips

An esplanade reserve or an esplanade strip has 1 or more of the

following purposes:

(a) to contribute to the protection of conservation values by, in
particular,—
1) maintaining or enhancing the natural functioning of

the adjacent sea, river, or lake; or
(ii) maintaining or enhancing water quality; or
(iii)  maintaining or enhancing aquatic habitats; or

(iv)  protecting the natural values associated with the
esplanade reserve or esplanade strip; or

) mitigating natural hazards; or
(b) to enable public access to or along any sea, river, or lake; or
(c) to enable public recreational use of the esplanade reserve or

esplanade strip and adjacent sea, river, or lake, where the use
is compatible with conservation values.

The Boatyard and the reserve

[10] The Boatyard is located to the west of the land comprising the reserve. There
is a slipway from the sea that runs over the beach and the reserve to a turntable that is
located mostly on Boatyard land but partially on reserve land. The turntable allowed
for boats to be turned onto a number of slipways in the Boatyard, including one
running north/south close to the border between the Boatyard land and the reserve
(which meant a person working on a boat on this slipway needed to be on reserve land
when accessing one side of the boat). This was known as the southern slipway

tramrail.

[11] When boats are dragged up the slipway, they are washed while still on the
slipway, that is, on reserve land. They are then moved to the Boatyard land for further



work.> But if the boat is too big to fit on the Boatyard land, part of the boat will remain

on the reserve side of the turntable while work is carried out on it.6

[12] A survey plan showing the slipways and identifying the relevant easement

areas is attached as Annexure 1.

1999: Easement decision

[13] 1In 1999, the District Council decided to grant various easements that would
have regularised the activities carried out by Mr Schmuck on the reserve. The decision
to grant the easements was made under s 48 of the Reserves Act, which we will discuss
in detail later. That section requires the consent of the Minister (or the Minister’s
delegate) to any such grant. In addition, the Boatyard activity itself required resource

consents.

2000: Minister’s (partial) consent

[14] In 2000, the Northland Conservator (the Conservator), an employee of the
Department of Conservation (DoC) who, at that time, had delegated authority from the
Minister to give or withhold consent under s 48 of the Reserves Act, consented to some
of the easements granted by the District Council. Consent was granted for the
easements allowing boats to pass over the reserve on the slipway to the Boatyard.
Consent was refused for easements that would have authorised the repair and
maintenance of boats on reserve land. The Conservator considered the latter were not
capable of being granted under s 48 of the Reserves Act and were contrary to the
purposes of esplanade reserves under s 229 of the RMA. Mr Schmuck did not accept

this outcome and the easements were never formalised.

2002: Resource consents

[15] Mr Schmuck sought resource consents to allow him to undertake some

activities associated with the Boatyard business on reserve land. In 2002, the

The Court of Appeal said if the only service provided in respect of a boat is cleaning (a boat valet
service), the boat would be returned to the water without ever entering the Boatyard: CA judgment,
aboven 1, at [7]. This is disputed. We revert to this below at [61]-[66].

The Court of Appeal said sometimes the whole boat remains on reserve land while it is being
worked on: CA judgment, above n 1, at [7]. This is also disputed. See below at [77]-[94].



Environment Court made an order by consent under which the Regional Council and
the District Council granted resource consents for certain activities on reserve land.
These included the maintenance, repair and washing down of boats on the slipway on
reserve land and allowed certain structures to be placed on reserve land. But this did
not obviate the need for easements over the reserve to permit these activities to be

carried out.

[16] The Director-General of Conservation was a party to the Environment Court

proceeding in which the consent order was made.

2004: Easement decision

[17] In 2004, Mr Schmuck made a new application for easements. The District
Council agreed to grant some easements but not easements for washing-down,
repairing and maintaining boats on the reserve land. Mr Schmuck refused the partial
grant. He threatened judicial review on the basis the District Council’s decision was

both unreasonable and predetermined.

2006: Commissioner’s recommendation

[18] In early 2005, Mr Schmuck made a further application for easements. The
District Council appointed an Auckland barrister, Mr Alan Dormer, as an independent
commissioner (the Commissioner) to hear the application and make a recommendation
to the District Council. The Commissioner considered that the District Council had
the power to grant the easements sought under s 48(1)(f) of the Reserves Act and

recommended that the District Council grant them.

2006: Easement decision

[19] The District Council accepted the Commissioner’s recommendation and in
2006 it exercised its power under s 48 of the Reserves Act to grant the easements
sought, subject to the Minister’s consent as required under s 48. We will call this “the

2006 easement decision”. We will revert to this aspect of the case later.



2007: Minister’s consent withheld

[20] The Minister’s consent to the easements granted by the District Council was
not forthcoming, however. In 2007, the Conservator sent Mr Schmuck a draft report
from a DoC official that recommended that the Conservator should consent to some
of the easements (relating to access and use of the slipway) but refuse consent for
others (relating to carrying out work on reserve land and discharging contaminants)

on the basis that they were not capable of being authorised under s 48.

[21]  Mr Schmuck made submissions to the Conservator and raised the possibility
of seeking a declaratory judgment as to whether s 48(1)(f) allowed for the grant of
easements of the kind that the Conservator considered to be incapable of authorisation.
No declaration was sought and Mr Schmuck embarked on an effort to have provisions
inserted into the Reserves and Other Lands Disposal Bill permitting the District
Council to grant him the easements sought.” The consent process was placed on hold
in the meantime. But the proposed legislative amendment foundered and eventually

the consent process was reactivated.

2013: Minister’s (partial) consent

[22] In 2013, the District Council asked DoC to determine whether to consent to
easements granted by the 2006 easement decision. The Conservator was provided
with a report by a DoC official, Mr Ashbridge, recommending that the Conservator
consent to some of the easements, including for the movement of boats along the
slipway, and decline consent to those easements related to the washing-down,
repairing and maintaining of boats, and the discharge of contaminants on the basis that
they were not capable of being granted under s48. On 27 August 2013, the
Conservator, as the Minister’s delegate, adopted that recommendation and issued a
decision consenting to the grant by the District Council of some easements, but not
those just described. In effect, the Conservator’s position remained as it had been in

2007.

7 See Reserves and Other Lands Disposal Bill 2008 (237-2), cls 34A—34C; and Reserves and Other
Lands Disposal Bill 2008 (237-3).



2013: Delegation of Minister’s consent power

23]  Later in 2013, the Minister issued an Instrument of Delegation for Territorial
Authorities exercising his power under s 10 of the Reserves Act to delegate to
territorial authorities a number of the Minister’s powers, functions and duties under
the Reserves Act (these were set out in the Instrument in some detail). The delegation
applied where the relevant territorial authority was the administering body of a reserve.
In the present case, this meant that the Minister’s power to consent to any easement

granted by the District Council under s 48 could be exercised by the District Council

i’cself.8

2014: Environment Court decision

[24] In 2014, the Environment Court made declarations that the land use resource
consents obtained by Mr Schmuck in 2002 for the activities contemplated by the

easements sought remained valid.’

2014: Permission decision

[25] In late 2014, the District Council resolved “as landowner and administering
body” to grant “permission” to Mr Schmuck to undertake activities on the reserve land
authorised by the resource consents. In effect, this purported to authorise the activities
for which Mr Schmuck had sought (and the District Council had agreed to grant)
easements, including those for which the Minister’s consent had been refused. We

will call this “the 2014 permission decision”.

2015: Heath J’s judgment

[26] Mr Schmuck applied for judicial review of the decision of the Conservator, as
the Minister’s then delegate, to decline the easements relating to carrying on work on
the reserve land. The Minister, DoC and the District Council were parties to this

proceeding. The Society was not. There was a preliminary question hearing before

The High Court and Court of Appeal were critical of this delegation: HC judgment, above n 2, at
[771-[79]; and CA judgment, above n 1, at [40]. However, its validity is not challenged in this
appeal.

i Schmuck v Far North District Council [2014] NZEnvC 101.




Heath J on the interpretation of s 48(1)(f). He made two important determinations in

relation to the issues arising in this appeal.!”

[27] First, he rejected the proposition that the power to grant easements in s 48(1)(f)
was limited to easements required to convey substances over reserve land.!! He found
that, contrary to the position of the Conservator,'? the easements for washing down,
repairing and maintaining boats and the discharge of contaminants were capable of
being granted under s 48 and there was jurisdiction for the Minister to consent to the

grant of such easements.!3

[28] Second, in the course of determining the above issue, he addressed the question
of whether the grant of the easements give Mr Schmuck illegitimate occupation rights
of reserve land. He found that the easements would not give rise to a degree of

occupation that would remove the ability to grant the easements.*

[29] Heath J quashed the decision of the Conservator to decline consent for some
of the easements and remitted the consent decision in respect of those that had been
declined to the Minister, or the Minster’s delegate, for reconsideration. There was no

appeal against Heath J’s judgment.

2015: Consent decision

[30] After Heath J°s judgment was delivered, there was correspondence between the
District Council and DoC about who would make the decision as to whether the
Minister’s consent should be given to the easements granted under the 2006 easement
decision, with each initially requesting the other to make the decision. The effect of
the Minister’s 2013 delegation was that the decision could be made by either body.!>
DoC advised the District Council by letter that the District Council should make the

decision. It said the decision must be considered on its merits with an open mind. It

0 Schmuck v Director-General, Department of Conservation [2015] NZHC 422 [Heath J’s

judgment]. ,
o At[22].
12 See above at [20] and [22].
3 At[30].
4 At[28].

15 Section 10(6) of the Reserves Act provides that the delegation of a decision-making power by the

Minister does not prevent the Minister from exercising the power.



also noted there is a Treaty of Waitangi claim over the area and advised the District
Council that, in exercising the Minister’s consent power as delegate of the Minister, it
was required to give effect to Treaty principles, pursuant to s 4 of the Conservation

Act 1987.

[31] The District Council eventually accepted that it should act on the Minister’s
delegation and determine whether the Minister’s consent should be given to the
easements for which consent had been declined by the Conservator in 2013. The
District Council received a lengthy report from its in-house counsel, Mr Swanepoel,
to inform its consideration of the issues arising in relation to the proposed consent
decision. The District Council accepted his recommendation that consent be granted.
In 2015, in its capacity as delegate of the Minister, it gave consent to all of the
easements granted by the 2006 easement decision. We will call this “the 2015 consent

decision”.

Easements granted and registered

[32] After the consents were granted, the easements were executed and registered.
In each case the dominant tenement was the Boatyard land and the servient tenement
was the reserve land. The plan attached to this judgment as Annexure 1 identifies the
areas of the reserve referred to in the easement document as areas T, U, V, W, X, Y
and Z. The terms of the easements are set out below. The easements that are subject
to challenge in this appeal are easements A4, A5, A6 and C. We will call these “the
challenged easements”. They are highlighted in bold below. The terms of the

executed and registered easements are:

A. An easement over [the land comprised of the areas marked X, Y and
Z on the plan (the XYZ area)] to permit the following:

1. Construction and maintenance of a commercial marine
slipway including a turntable and all of its integral parts,
fixtures, supporting members, attachments, utilities and
non-permeable surfaces.

2. The movement of boats along the slipway between the
dominant tenement and the water.

3. The construction and maintenance of a concrete wash-down
area with associated discharge containment systems to be
located above a line 10 m above MHWS.



10.

11.

12.

The washing down of boats prior to the boats being moved
to the dominant tenement for repairs or maintenance or
being returned to the water.

The erection of screens or the implementation of similar
measures to contain all contaminants within the
wash-down perimeter.

The repair or maintenance of any vessel which by virtue
of its length or configuration is unable to be moved so that
it is entirely within the adjacent boatyard property.

A stormwater and conduit drain.

A security light pole.

Associated utilities for power and water.

Safety signage.

A wharf abutment.

A concrete dinghy ramp (where this does not otherwise lie
within the coastal marine area).

Subject to the following conditions:

1.

That all activities shall be carried out in accordance with
any relevant resource consent.

That in respect of the repair and maintenance of boats, the
following shall apply:

(a) when boats which by virtue of their length or
configuration cannot be moved so that they are
entirely within the dominant tenement, are placed
on cradles located entirely within the dominant
tenement but protrude into the airspace above [the
XYZ area] and/or [the land comprised of the areas
marked U and W on the plan (the UW area)], such
boats may be repaired or maintained at any time
of the year;

(b) as a small portion of the turntable encroaches onto
[the XYZ area], boat cradles that are located on
any part of the turntable but that do not otherwise
encroach onto [the XYZ area] may utilise the
turntable at any and all times of the year, and
boats placed on such cradles may be repaired or
maintained at any time of the year;

(c) when boats which by virtue of their length or
configuration cannot be moved so that they are
entirely within the dominant tenement, are unable
to be placed on cradles located entirely within the



dominant tenement in accordance with clause (a)
above, and are not located on the dominant
tenement in accordance with clause (b) above,
such boats may be placed on cradles located within
that part of [the XYZ area] marked X and Y on
[the plan], and such boats may be repaired or
maintained for an aggregated period of no more
than 60 days in any 365 day period commencing
on or after the date the easement is registered;

(d) no boat cradles or part thereof may be positioned
on any part of [the XYZ area] marked Z on [the
plan] other than for the purpose of haulage of a
boat;

(e) to enable the Far North District Council to
monitor compliance with the 60 day annual usage
limit contained in clause (c) above, the boatyard’s
operator shall continue to keep operational diaries
recording the use of the areas marked X and Y on
[the plan] for the repair and maintenance of boats,
and such diaries shall be made available to the
Council’s monitoring officers on request.

An easement over [the areas marked T, U, W, X, Y and Z on the plan],
to permit the following:

Access to and reconstruction of the slipway between the dominant
tenement and MHWS and the concreting of that part of the slipway
situated above a line 10 metres from MHWS.

Subject to the following conditions:

1. That any earthworks material which is surplus to slipway
reconstruction requirements shall be secured within [the XYZ
and UW area] and secured so that siltation and erosion does
not occur, or be removed from the site.

2. That all activities shall be carried out in accordance with any
relevant resource consent.

An easement 2 m wide over [the areas marked W and X on the
plan], to permit the following:

Access to, and repair and maintenance of, any vessel standing on
the southern slipway tramrail and/or the turntable.

Subject to the following conditions:

1. That all activities shall be carried out in accordance with
any relevant resource consent.

2. That this easement shall expire after 10 years from the
date of registration, subject to a right of renewal every
10 years, provided that in the event of the boatyard



property being redeveloped and alternative access not
being provided as part of the redevelopment, any request
for renewal will be viewed less favourably.

D. An easement over [the areas marked T, U, V, and Z on the plan], to
permit the following:

1. Existing wooden and stone retaining walls (where these do
not otherwise lie within the coastal marine area).

E. An easement [over the areas marked T, U, V, W, X, Y and Z on the
plan], to permit the following:

1. The discharge of contaminants to air, soil, and water in
accordance with any relevant resource consent;

2. The emission of noise in accordance with any relevant
resource consent.

AND the following conditions shall apply in respect to the above easements:

1. The grantee shall keep current a public liability insurance policy for a
minimum of $1,000,000 (one million dollars).

2. If required by Council the grantee shall make an inducement payment
to Council and/or pay an annual rental as may be agreed upon between
the parties.

3. The grantee shall surrender the easements to the Council at the

Council’s request if and when the boatyard ceases to operate, and shall
reinstate the area to the satisfaction of the Council.

Relevant context

[33] Asmentioned earlier, the Boatyard was granted resource consents by both the
District Council and the Regional Council pursuant to a consent order made in the
Environment Court in 2002. The resource consent from the District Council authorises
certain activities on the reserve land. These include washing down boats prior to their
being moved to the Boatyard or on their being returned to the water. Screens are
required to be erected to contain contaminants within the wash-down perimeter.
Repairs and maintenance are not allowed except to a vessel that is too big to be moved
entirely on to the Boatyard land — and then only in area “A”, which is part of the XYZ
area of the easement. The District Council has the right to review these and other

conditions of the resource consent on a regular basis.

[34] The resource consents from the Regional Council complement those from the

District Council. One of the conditions of those resource consents is that Mr Schmuck



as consent holder is required to submit a management plan to the Regional Council
relating to, among other things, the operation and maintenance of the slipway. The

management plan must be reviewed at three yearly intervals.

[35] The Regional Council granted renewed resource consents for the discharge of

wash water and contaminants in 2008.

[36] The management plan contemplated by the resource consents was reviewed
and updated by the Regional Council and the District Council in 2014.1® There are

nine “factors of management”, the relevant one for present purposes being:

The slipway operations and maintenance of the boat wash-down area “A”
[part of the XYZ area] including notice of any repair or maintenance work on
vessels in or over-hanging that area, but above 10 meters of the MHWS/CMA;
that is unable to be moved entirely within the consent holders [sic] site, by
virtue of their length or configuration ... .

[37] In the section headed “Procedures for factors of operational management”,
there is reference to washing and associated activities to clean and strip hull and deck
areas “in the preparation of a vessel for maintenance or repair prior to being relocated

into the boatyard proper”.

[38] There is also a requirement that Mr Schmuck give notice by email to the
District Council “as to the proposed duration of any maintenance, repair, and/or
haulage ... on any given vessel standing on its cradle within or overhanging area “A”
that cannot be moved by virtue of its length and configuration entirely within the

boatyard site ...”.

[39] Both parties drew upon the terms of the resource consents and the management

plan to support their interpretations of the easements.

Recent developments

[40]  Prior to the hearing of the appeal counsel filed a joint memorandum outlining
changes that have occurred since the decision of the Court of Appeal was issued. In

particular, Mr Schmuck has removed the rails, including the southern slipway tramrail,

16 There has since been a further review but this postdates the 2015 consent decision.



which run from the turntable to different parts of the Boatyard as part of a general
downsizing of the Boatyard operations. Mr Schmuck is also reconstructing the
slipway from the sea to the shed on Boatyard land and in future will need only this
central rail running from the shed through the turntable to the water. A diagram filed
by the parties showing the rails that have been removed is attached as Annexure 2.

[41]  As the southern slipway tramrail has now been removed, the issues related to
easement C will be of no practical significance unless Mr Schmuck changes his mind
about the removal of the southern slipway tramrail, which we are advised is unlikely.
We will, however, set out our views in relation to easement C because it has not been

formally removed from the ambit of the appeal.

The present proceedings

[42] The Society’s judicial review claim in the High Court challenged two
decisions, the 2014 permission decision!’ and the 2015 consent decision.!® The 2006
easement decision is not under challenge in these proceedings. The High Court
quashed the 2014 permission decision and there was no appeal against that aspect of
the High Court decision.!® It is therefore not necessary for us to say anything more

about the 2014 permission decision.

[43] In relation to the 2015 consent decision, the Society’s judicial review claim
related to only part of that decision: the decision to consent to the grant of easements
A3,A4, A5, A6, C and E. The Society did not challenge the decision to consent to the
other easements, and does not object to the presence of the slipway or the use of the
slipway to convey boats from the sea to the Boatyard and vice versa. Nor does it

object to the use of the turntable which is partially located on area X of the reserve.

[44] The principal argument for the Society in the High Court was that the 2015
consent decision was invalid in relation to the easements just mentioned because those
easements were not capable of being authorised as easements under s 48(1)(f) of the

Reserves Act. This argument failed in the High Court.

17 See above at [25].
18 See above at [31].
¥ HC judgment, above n 2, at [34]-[42].



[45] In considering whether those easements were capable of being granted under
s 48(1)(f) of the Reserves Act, the Court of Appeal first asked whether the easements
could be properly classified as easements at all. If its answer to that was in the
negative, that would mean the Minister could not reasonably consent to the granting
of the easements. And even if the answer to that were in the affirmative, there still
remained the question of whether they were the type of easement provided for in s 48
of the Reserves Act.?’

[46] The Court of Appeal acknowledged that its consideration of these issues
involved revisiting Heath J’s judgment in respect of which there had been no appeal
and in reliance on which the District Council had acted when making the 2015 consent

decision.?!

[47] The Court of Appeal found that, with some exceptions, the rights conferred
pursuant to the easements in question were not capable of a valid grant of easement.
As the District Council, acting as the Minister’s delegate, had proceeded on the basis
that those easements were capable of a valid grant of easement, it had proceeded on
an incorrect view of the law and it thus acted under an error of law. So the Court of
Appeal quashed the aspects of the 2015 consent decision subject to challenge in the

Society’s judicial review claim, except in respect of easements A3 and E.??

[48] The Court of Appeal also disagreed with Fogarty J’s description of the
requirements for a Ministerial consent decision under s 48 as being limited to acting
as a check on the District Council.?> The Court of Appeal considered that the

Minister’s discretion was not constrained in this way.?*

The issues

[49] The primary issue before us is the scope of the power to grant easements under

s 48 of the Reserves Act, which in turn informs the scope of the Minister’s power

2 CAjudgment, above n 1, at [53].

21 At[54].

22 At[100]-{101] and [119]. At[119]the Court refers to the 2015 consent decision as “unreasonable
... as it was informed by an error of law”. Its analysis indicates that it is the error of law which is
the foundation of the invalidity not any unreasonableness on the part of the District Council.

2 HC judgment, above n 2, at [82].

2 CAjudgment, aboven 1, at [110].



under that section to consent to the grant of such easements. This requires a
consideration of the terms of s48(1)(f) and the overall statutory context of the

Reserves Act.

[50] In order to determine the primary issue, it is first necessary to address the
broader land law issue, namely whether the challenged easements are in fact capable
of being easements at all. As indicated above, the Court of Appeal found that for the
most part they were not, and this is challenged on further appeal to this Court.

[51] If we determine that the challenged easements were capable of being
easements and their grant was within the power in s 48, we then need to address
whether the 2015 consent decision of the District Council (as delegate of the Minister)
was lawfully made. The High Court considered it was. The Court of Appeal
considered it was not, but this was because it considered the challenged easements
were not capable of being easements. It did not consider there was any illegality in
the 2015 consent decision insofar as it related to easements A3 and E, which it held

were capable of being easements.

[52] Inaddition to the issues already mentioned, the Society raised a number of new
issues in this Court. It will be necessary for us to decide whether we can deal with
those issues and, if so, how we should do so. The principal argument was that in
making the 2015 consent decision, the District Council gave insufficient consideration

to Treaty of Waitangi claims over the area that includes the reserve.

[53] As mentioned, the Court of Appeal’s consideration of whether the challenged
easements were capable of being validly granted under s 48 involved a reconsideration
of Heath J’s judgment. A question arises as to whether issue estoppel or an analogous
form of estoppel applies to Heath J’s judgment (having regard to the fact that the
Society was not a party to the claim that led to Heath J’s judgment).

[54]  Finally, there is also a question as to the impact of the fact that the easements
(including the challenged easements) were registered. In particular, there is a potential

issue as to whether registration of the easements gave Mr Schmuck an indefeasible



interest, such that they could not be defeased by the later decision to quash aspects of

the 2015 consent decision.

Are the challenged easements valid?

[55] We deal first with the challenged easements. As mentioned earlier, consent
was given for the easements other than those relating to the washing down, repairing
and maintaining of boats and the discharge of contaminants in 2013. So the easements
under consideration by the Court of Appeal were easements A3, A4, A5, A6, C and E.
The Court of Appeal upheld the 2015 consent decision in relation to easements A3 and
E in the decision under appeal. Those still in issue (the challenged easements) are,

therefore, easements A4, A5, A6 and C.

[56] For an interest in land to be an easement, it must possess the following three

characteristics:?’

(a) There must be a dominant tenement (the land deriving the benefit of the
easement) and a servient tenement (the land over which the easement
)_26

is exercisable In this case, the dominant tenement is the Boatyard

land and the servient tenement is the reserve.

(b) The right must accommodate (that is, confer a benefit on) the dominant
tenement as opposed to a personal benefit on the owner of the dominant
tenement.?’

(c) The right claimed must be capable of being the subject matter of the
grant of an easement. This incorporates a number of requirements: that

the easement be in sufficiently clear terms; that it is not so precarious

2 Re Ellenborough Park [1956] Ch 131 (CA) at 163. See CA judgment, above n 1, at [56]. The
additional requirement referred to in Re Ellenborough Park and by the Court of Appeal is that the
owners of the dominant and the servient tenements must be different persons. This is no longer a
requirement in New Zealand: see Land Transfer Act 2017, s 108(3).

However, it is possible to have an easement in gross in New Zealand (that is, an easement in favour
of a specified person, rather than specified land): see Property Law Act 2007, s 291. Under that
Act and the Land Transfer Act 2017, the terminology used in connection with easements is
“burdened land” rather than servient tenement and “benefited land” rather than dominant
tenement. As the Court of Appeal and counsel used the traditional terms, we will do the same.
This requirement would not apply to an easement in gross.

26
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that it is liable to be taken away by the servient owner; that it is not so
extensive or invasive as to oust the servient owner from the enjoyment
and control of the servient tenement; and that it does not impose on the
servient owner an obligation to spend money or do anything beyond

mere passivity.?®
[57]1 1Itis only the second and third of these that is in issue in this case.

[58] The Court of Appeal found the challenged easements were not capable of being
the subject matter of a grant. This was because they were too uncertain in their terms
and/or they conferred a benefit on Mr Schmuck (and his Boatyard) personally rather
than on the Boatyard land. We will consider each of the easements individually to

assess whether the Court of Appeal was right to conclude they were invalid.

[59] Counsel for Mr Schmuck, Mr Galbraith QC, raised the question of the
admissibility of extrinsic evidence in relation to the interpretation of the easements,
given they are registered documents. He referred to the observation in the reasons of
William Young and O’Regan JJ in Green Growth No 2 Ltd v Queen Elizabeth the
Second National Trust that, generally, such registered documents should be interpreted
without regard to extrinsic evidence that is particular to the original parties and not
apparent on the face of the register.”’ We do not consider the question arises in the
present case. The extrinsic material relied upon is the resource consents (to which the
easements are subject) and the management plan (required by the resource consents).
These are admissible on the approach set out in Green Growth.>® That is because a
reasonable future reader of the easement document could be expected to be aware of
them and would recognise them as relevant and the resource consent, which refers to
the management plan, is expressly and repeatedly referred to in the easement

document,

[60] We now turn to the assessment of the individual easements.

2 Regency Villas Title Ltd v Diamond Resorts (Europe) Ltd [2018] UKSC 57, [2019] AC 553 at [58]
per Lord Briggs JSC. See also Registrar-General of New South Wales v Jea Holdings (Aust) Pty
Ltd [2015] NSWCA 74, (2015) 88 NSWLR 321 at [64].

2 Green Growth No 2 Ltd v Queen Elizabeth the Second National Trust [2018] NZSC 75, [2019]
1 NZLR 161 at [74]. Glazebrook J agreed with this aspect of their reasons: at [151].

30 At[74(c)].



Easement A4
[61] To recap, easement A4 is an easement over the XYZ area to permit:

The washing down of boats prior to the boats being moved to the dominant
tenement for repairs or maintenance or being returned to the water.

Condition 1 requires this activity to be carried out in accordance with any relevant

resource consent.

[62] The Court of Appeal accepted that a right to wash down a boat on reserve land
before it is moved to the dominant tenement might be the subject of a valid easement.
But it considered that the easement was broader because it also allowed washing down
of boats on reserve land and returning them to the water as part of something like a
boat valet service, which would be conducted entirely on the reserve land. It did not
consider that the easement as drawn was adequately focused upon support of the
dominant tenement to be a valid easement but thought that a more narrowly drawn
easement allowing washing down of a boat before it is moved to the dominant
tenement might be the subject of a valid grant.3!

[63] Mr Galbraith said that this interpretation of easement A4 was inconsistent with
easement A2, which permits the movement of boats along the slipway between the
dominant tenement and the water, but not otherwise. He said when considered in this
context, the correct interpretation of easement A4 is that it permits washing down of
boats prior to being moved to the dominant tenement for repairs or maintenance, or
washing down of boats after they have been repaired or maintained on the dominant
tenement and are being returned to the water.3? He said this interpretation made the
scheme of the easements coherent and allowed them to fit together. He said there was
nothing in the evidence indicating that Mr Schmuck was conducting a boat valet
operation (or contemplating doing so) and the Society did not suggest there was any

such operation.

31 CAjudgment, above n 1, at [80]-[81].
32 If easement A6 comes into operation, the repair or maintenance could occur partly or wholly on
the dominant tenement.



[64] Mr Galbraith said that this was an unusual case because the parties to the
easements, Mr Schmuck and the District Council, were satisfied with the easements
and were attempting to uphold them. He argued that the Court of Appeal’s unduly
narrow interpretation of the easements was wrong in principle, because the Court
ought to have been trying to give effect to the easements contended for by the parties
if it could. He cited for that proposition the statement of Lord Briggs JSC in Regency
Villas Title Ltd v Diamond Resorts (Europe) Ltd.>* In that case Lord Briggs JSC said,
after observing that the parties intended to confer a property right in the nature of an
easement rather than a personal right: “That being the manifest, common intention,
the court should apply the validation principle (“ut res magis valeat quam pereat™) to
give effect to it, if it properly can.”®* A similar observation was made by Latham LJ

in Jackson v Mulvaney 3

[65] For the Society, Mr Every-Palmer QC supported the Court of Appeal’s
interpretation. He noted that the wording of easement A4 replicated the wording of
the relevant paragraph of the 2002 resource consents. Mr Every-Palmer argued that
the observation of Lord Briggs JSC in Regency Villas was inapplicable where the
servient tenement was a reserve rather than private land. This was because of the
public nature of a reserve, which the administering body holds on behalf of the public
for the purposes for which the reserve was created (in this case the purposes set out in
s 229 of the RMA). We accept that a public reserve is different from private land but
we see no reason to take a different approach to interpretation of an easement for that
reason, unless the easement conflicts with the statutory purposes of the reserve. We

do not consider it does in this case.

[66] We consider the interpretation for which Mr Schmuck contends is an available
interpretation and one that better coheres with the scheme of the easement document,

especially easement A2. Adopting the approach outlined in Regency Villas, we

3 Regency Villas, above n 28.

34 At[25]. The Latin maxim referred to by Lord Briggs JSC translates broadly as “so that the matter
may flourish rather than perish”. See also, in a different context, the observation of the Court of
Appeal in Fletcher Challenge Energy Ltd v Electricity Corporation of New Zealand Ltd [2002]
2 NZLR 433 (CA) at [58]: the Court “will then do its best to give effect to [the parties’ intention
to enter into a contract] and, if at all possible, to uphold the contract despite any omissions or
ambiguities”.

3 Jackson v Mulvaney [2002] EWCA Civ 1078, [2003] 1 WLR 360 at [23].



interpret easement A2 as allowing the washing down of boats only when they are about
to be moved to the Boatyard for repair or maintenance work or are being moved from
the Boatyard to the water after such work. In light of that interpretation, there is no
doubt the easement supports the dominant tenement, as the Court of Appeal

recognised.®

Easement A5
[67] Easement AS is an easement over the XYZ area that permits:

The erection of screens or the implementation of similar measures to contain
all contaminants within the wash-down perimeter.

Condition 1 requires this to be carried out in accordance with any relevant resource

consent.

[68] The Court of Appeal observed that the wording of this easement contemplated
the erection of screens but was imprecise as to whether they were fixed to the ground
or fixed to the boat cradle. It envisaged it would be the latter but this needed to be
stated in the easement. It concluded that the easement as drawn was too uncertain to

be valid.?’

[69] Mr Galbraith said the purpose of the easement was to implement measures to
contain contaminants in order to comply with Mr Schmuck’s resource consents. The
easement is directed to this purpose and should not be invalidated because it does not
prescribe the precise nature of the screens or other protective measures. He
emphasised the ability of the District Council to monitor the use of screens and the

containment of contaminants under the resource consents and the management plan.

[70] The Society argues that if Mr Schmuck’s interpretation is accepted, the
easement would give Mr Schmuck a discretion to do what he likes to contain the

contaminants.3®

36 CAjudgment, aboven 1, at [81].

57 At[82].

38 At the hearing, Mr Every-Palmer suggested photographs of the screen used by Mr Schmuck
showed it was outside this confined area. It is not possible for us to determine whether that is
right or not. Ifit is, that might indicate non-compliance with the terms of the easement, but we do
not see it as affecting the interpretation of the easement itself.



[71] The requirement that an easement must be capable of reasonably exact
description is an aspect of the fourth requirement set out in Re Ellenborough Park.>’
If it is so vague or so indeterminate so as to defy precise definition, it cannot rank as
an easement.** However, the authors of Gale on Easements observe that “there
appears to be no reported case in which an express grant of a supposed easement has

been held to create no easement because the wording of the grant is too vague”.*!

[72] We do not think the easement as drafted is too uncertain to be a valid easement.
The purposes of the screens is clear. So too is their required location within the XYZ
area given that they must contain contaminants in the concrete wash-down area
constructed and maintained under easement A3. This is a confined area. The fact that
the purpose of the easement is to allow for measures required by the resource consents
to contain contaminants does not seem to us to affect the interpretation of the
easement. Nor do we consider it matters whether the screens are attached to the cradle
holding the boat being washed down or fixed to the ground. We therefore respectfully
disagree with the Court of Appeal’s assessment that the easement is too uncertain to

be valid.

Easement A6
[73] Easement A6 is an easement over the XYZ area that permits:

The repair or maintenance of any vessel which by virtue of its length or
configuration is unable to be moved so that it is entirely within the adjacent

boatyard property.
[74] This easement is subject to condition 1 (requiring it to be carried out in
accordance with the relevant resource consent) and also the detailed requirements of
condition 2. The Court of Appeal interpreted this easement as permitting not only the
repair and maintenance of vessels that are partly on Boatyard land and partly on
reserve land, but also vessels that are located entirely within the areas marked X and Y

within the reserve.*?

3 See above at [56](c).

40 EH Burn and J Cartwright Cheshire and Burn’s Modern Law of Real Property (18th ed, Oxford
University Press, Oxford, 2011) at 640.

4 Jonathan Gaunt and Paul Morgan Gale on Easements (20th ed, Sweet & Maxwell, London, 2017)
at [1-44]. .

42 CAjudgment, above n 1, at [63(b)] and [67].



[75] The Court of Appeal saw a number of difficulties with the easement given its

broad interpretation of the scope of the permission granted. In particular:

(a) The Court considered that the easement did not satisfy the requirement
that an easement must confer a real and practical benefit on the
dominant tenement.** However it considered that, if the easement had
been limited to allowing the overhang of boats in the Boatyard onto the
reserve, and possibly a right to enter the reserve to work on those boats,

this might satisfy that requirement.*

(b)  The Court concluded that the right granted by the easement, as it
interpreted it, was not capable of forming the subject matter of an
easement. This was because it undermined the ability of the District
Council to exercise meaningful control over the XYZ area. Rather, the
rights conferred were so extensive and uncertain that they amounted to

joint occupation of area XYZ of the reserve.*’

[76] As to the first of these concerns, the Court of Appeal referred to
Re Ellenborough Park as authority for the proposition that a right over land does not
amount to an easement unless it accommodates and serves the dominant tenement, and
is reasonably necessary for the better enjoyment of that tenement.*® That can be
contrasted with a personal benefit to the owner of the land. The Court of Appeal
accepted that where a business is well established on a site so that its operation is
properly seen as connected to the use of the land (as the Boatyard is in this case), an

easement may be validly granted that supports the operation of the business on the

land.*

[77] Mr Galbraith did not take issue with the Court of Appeal’s statement of the
law, but queried its application to easement A6, even as interpreted by the Court of

Appeal. His principal argument was that the Court of Appeal had interpreted the

% At[68] and [78].

@ At[66]-[67].

S At[771-[78].

4 At[56(b)] and [64], citing Re Ellenborough Park, above n 25.

47 At[65], citing Clos Farming Estates Pty Ltdv Easton [2002] NSWCA 389, (2002) 11 BPR 20,605
at [30].



easement to allow for a boat to be entirely located on reserve land while undergoing
repairs and maintenance, when, properly interpreted, this was not permitted. Rather,
the easement permitted repairs and maintenance to a boat that was located partly on
the dominant tenement (the Boatyard land) and partly on reserve land. Once that
interpretation was adopted, then even on the Court of Appeal’s own analysis, the
easement accommodated the dominant tenement, not just the business located on the

dominant tenement.

[78] Mr Every-Palmer was also content to adopt the Court of Appeal’s view of the
law. He emphasised that, while an easement that benefitted a business operated on the
dominant tenement may meet this requirement, that could not extend to an activity that
is carried on entirely on reserve land, as easement A6 did on the interpretation of the

Court of Appeal, which he supported.

[79] We also accept the Court of Appeal’s statement of the law.*® Lord Briggs JSC
in Regency Villas said that the question of whether an easement accommodates the
dominant tenement is a question of fact and depends on whether the right serves the

normal use and enjoyment of the dominant tenement.*®

[80] We consider it is arguable that, even on the Court of Appeal’s interpretation,
the easement accommodates the dominant tenement because even if the vessel being
worked on were located entirely on reserve land, the work would be undertaken as an
element of the business operating on the dominant tenement. But we do not need to
engage with the legal argument because we accept the interpretation of the easement
advanced by Mr Schmuck. We consider that the word “entirely” in easement A6
signals that it is dealing with the situation where the vessel is partly, but not
completely, on Boatyard land. This is supported by:

(2) condition 2(a), which also uses the term “entirely” and refers to boats

that “protrude into the airspace above” areas of the reserve;

8 Re Ellenborough Park has, since the Court of Appeal’s decision, been affirmed by the United
Kingdom Supreme Court in Regency Villas, above n 28, at [48]—[52] and [81].
4 Regency Villas, above n 28, at [43].



(b) condition 2(b), which refers to boats on cradles located on the turntable.

The turntable is partly on Boatyard land and partly on reserve land; and

(©) condition 2(c), which refers to boats which “by virtue of their length or
configuration cannot be moved so that they are entirely within the

dominant tenement”.

[81] The Court of Appeal considered the fact that condition 2(c) allowed for boats
to be placed on cradles located within areas X and Y of the XYZ area to be repaired
meant that all of the boat would be on the reserve land when under repair.’® While the
language is not as clear as it could be, we consider the repeated references to “entirely
within” the Boatyard in easement A6 and conditions 2(a) and (c) signal that the
intention is that the easement allows for repairs of boats located partly on Boatyard
land and partly on reserve land. It also allows for a cradle or cradles to be located on
reserve land, but only where the cradles cannot be located entirely on Boatyard land
because of the length or configuration of a particular boat. If there were two or more
cradles required for a boat (as the use of the plural “cradles” in condition 2(c) appears
to allow for), the easement allows the cradle to be entirely on reserve land, not for the

boat to be entirely on reserve land. The boat must be at least partly on Boatyard land.

[82] Mr Galbraith noted that condition 1 required the activities permitted by
easement A6 to be carried out in accordance with the resource consent. He argued the
resource consent therefore aided interpretation of the easement. He noted that
conditions 4 and 9 of the resource consent resolved concerns expressed by the Court
of Appeal. Condition 4 provides that no materials, tools or other items are to be placed
or left on the reserve except when necessary to haul a boat up the slipway or when
repair or maintenance work is carried out on a vessel in area “A”, which is a small part
of the XYZ area. Condition 9 prohibits any vessel being left on the slipway within the
reserve except as permitted under the resource consent. In practice this means a vessel
can remain on the slipway only within area A and, given the small size of that area, it
cannot be intended a vessel that fits entirely within that area could be left there. This

is because a vessel that would fit in area A would clearly fit inside the Boatyard and

50 CAjudgment, above n 1, at [63(b)] and [67]. See also above at [74].



thus would not meet the condition of easement A6 that it can be availed of only when

a vessel does not fit inside the Boatyard.

[83] Mr Every-Palmer accepted the resource consent was a legal overlay which
could inform one’s view as to the realistic uses of the reserve but argued it did not

affect the interpretation of the easement.

[84] We consider that the resource consent does assist the interpretation of the
easement given condition 1 regulates the operation of the easement. The Court of
Appeal interpreted easement E by reference to the resource consent and management
plan. We accept Mr Galbraith’s submission that this approach was also appropriate in

interpreting easement A6.

[85] Onceitis accepted that easement A6 permits repair and maintenance work only
on boats located partly on Boatyard land and partly on the XYZ area of the reserve,
the argument that it does not accommodate the use and enjoyment of the dominant
tenement largely falls away. As a matter of fact, it clearly supports the business
operated on the dominant tenement by allowing repair and maintenance work to be
carried out on vessels that do not fit completely within the boundaries of the Boatyard.
That is sufficient connection with the dominant tenement to satisfy the requirement

that the easement must confer a real and practical benefit on the dominant tenement.

[86] We turn now to the second concern raised by the Court of Appeal: the rights
created were so uncertain and extensive that they effectively allowed Mr Schmuck

joint occupation of area XYZ of the reserve.

[87] The Court of Appeal relied on Copeland v Greenhalf>' That case concerned a
claim to an easement by prescription, rather than by grant. Upjohn J rejected the
claim, finding the claimed right to park vehicles on the easement land without

restriction was too extensive to constitute an easement. We consider Copeland is of

35U Copeland v Greenhalf[1952] Ch 488 (Ch).



doubtful authority now. It is, as just noted, a case about a claim based on prescription

not grant. It has been criticised and doubted.>

[88] The test for whether an easement amounts to joint occupation is usually
formulated as whether the proposed easement would leave the servient owner without
reasonable use of their land.>® This is commonly termed the ouster principle. But in
Moncrieff v Jamieson, Lord Scott doubted the correctness of the ouster principle. He
observed that every easement will bar some use of the servient land and that sole use
for a limited purpose was not inconsistent with the servient owner’s retention of

1.>* While “reasonable use” is traditionally assessed by reference

possession and contro
to the servient tenement as a whole, Lord Scott considered the relevant inquiry is the
impact upon the land subject to the easement.>® In Lord Scott’s view, the correct test
is “whether the servient owner retains possession and, subject to the reasonable

exercise of the right in question, control of the servient land”.>°

[89] More recently, in Regency Villas, Lord Briggs JSC noted that the extent of the
ouster principle was a matter of some controversy, which he did not find necessary to

resolve. He later added:’’

...the ouster principle rejects as an easement the grant of rights which, on one
view, deprive the servient owner of reasonable beneficial use of the servient
tenement or, on the other view, deprive the servient owner of lawful possession
and contro] of it.

32 See Moncrieff v Jamieson [2007] UKHL 42, [2007] 1 WLR 2620 at [56] per Lord Scott who
questioned whether it could truly be said, as Upjohn J had said in Copeland, that the defendant in
that case was “claiming the whole beneficial user of the strip of land” subject to the easement. In
Moncrieff, it was held that a servitude (the Scottish equivalent to an easement) giving access
included a right to park vehicles, in contrast to the outcome in Copeland. See also Peter Luther
“Easements and exclusive possession” (1996) 16 Legal Studies 51; and the report of the Law
Commission of England and Wales Making Land Work: Easements, Covenants and Profits o
Prendre (Law Com No 327, 2011) at [3.207]-[3.211], where the Commission recommended that
the ouster principle should be abolished.

33 London & Blenheim Estates Ltd v Ladbroke Retail Parks Ltd [1992] 1 WLR 1278 (Ch) at 1288;
and Batchelor v Marlow [2001] EWCA Civ 1051, [2003] 1 WLR 764 at [8]-[9].

34 Moncrieff, above n 52, at [54]-[55].

3 At[57].

3% At [59]. Lord Neuberger endorsed the test proposed by Lord Scott. However, he reserved his
position given it was not necessary to decide the point: at [143].

37 Regency Villas, above n 28, at [61].



[90] For reasons we will come to, we do not think it is necessary to resolve this

controversy either.>

[91] The Court of Appeal’s interpretation of easement A6 led it to conclude that the
easement was too broad because the District Council could not be said to retain
possession and, subject to the reasonable exercise of the rights in question, control of
the reserve. So the rights under easement A6 gave Mr Schmuck at least joint

occupation of the reserve.”® In particular:

(a) there was no limit on the time that boats protruding into the reserve

could be worked on under condition 2(a);®°

(b)  there was a limit under condition 2(c) of 60 days per year, but the Court
thought this was unclear as to whether it meant 60 working days or

60 multiplied by 24 hours;%!

(c) the scope of activities required for repair and maintenance work was
wide, and there was no limit on who and how many people could enter

the reserve to work on the boats protruding into it;®?

(d)  the words “[not] entirely within the dominant tenement” did not make
it clear that this was because the relevant boat was too big to fit on the
Boatyard land when no other boats were on that land impeding the
subject boat or just that the fact other boats were occupying the space
on the Boatyard land prevented all of the subject boat fitting on that

land;%?

()  there were health and safety concerns;** and

8 This was also the view of the Court of Appeal: CA judgment, above n 1, at [60].
9 At[78].

0 At[71].
61 At [63(b)].
62 At[71].
8 At[72].

4 At[75].
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there were no limits on what materials could be taken onto the reserve

by Mr Schmuck to do repair and maintenance work. %

[92] Mr Every-Palmer supported the Court of Appeal’s analysis. He pointed to the

possibility that the Boatyard operation could become more intensive in the future. If

that happened, work on the reserve could increase, the number of employees present

on the reserve could increase and greater impediments could be imposed on other users

of the reserve as a result. If these possibilities became reality, that would exacerbate

the concerns raised by the Court of Appeal.

[93] We consider the concerns raised by the Court of Appeal were overstated:

(2)

(b)

(©

(d)

(©)

In relation to (a), we do not consider a time limit is required to make an
easement valid. It needs to be remembered the area on which

overhanging boats may be repaired is a small part of the reserve.

In relation to (b), we consider the first possible interpretation suggested

by the Court of Appeal is the correct interpretation.5®

In relation to (c), the scope of activities may be wide, but there is a clear
limitation that they involve repair and maintenance work on a vessel,
only on the part of a vessel overhanging from the Boatyard land and
only in a small area of the reserve. We do not see the lack of further

detail as invalidating the easement.

In relation to (d), we have concluded above the provision is for boats
located partly on Boatyard land and partly on reserve land in

accordance with condition 2(c) only.

In relation to (e), we see health and safety concerns as being matters for

resolution under the resource consents and management plan and

& At[76].
The resource consent, which specifies the permitted hours of work on the reserve land (7 am to
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8 pm on Monday to Friday, and 8 am to 8 pm on Saturdays, Sundays and public holidays), supports
this interpretation.



[98] The Court of Appeal considered that, as drafted, the scope of this easement
meant the District Council did not have the ability to control areas W and X and
therefore the easement deprived the District Council of reasonable use of the land.®®
The Court of Appeal’s concern was that the easement did not specify the extent of use,
the number of persons entering the reserve for the purpose of working on vessels on
the southern slipway and the nature of the tasks they would undertake (beyond the
requirement for compliance with resource consents). It noted “[a]s an aside” there

was uncertainty about the term.%® We will come back to this.

[99] The Society supported the Court of Appeal’s view. It argued that the right

given to Mr Schmuck by easement C amounted to joint occupation of the reserve.

[100] Our comments on easement A6 apply equally to this easement. We do not
consider the omission of the details highlighted by the Court of Appeal invalidates an
otherwise uncontroversial and limited easement, when it is considered in the context
of the other easements and the fact that it would involve working on a single vessel at
any time. Given that the vessel being worked on would be on the rail in the Boatyard,
the easement would be availed of only to work on one side of the vessel. It is hard to
see why any concern about numbers of people working at one time arises. The limited
area of the easement and the fact that work would be on one vessel at any one time
ensures the number of workers located on areas W and X would always be limited.
We agree with Mr Galbraith’s submission that exhaustively stating limits is not a
requirement of a valid easement. That applies even more so in this case where the
District Council is also the regulator and so can determine the practical effect of the

condition that Mr Schmuck must comply with the resource consent.

[101] We agree with the Court of Appeal that the condition as to term and renewals
is not well drafted. However, the Court of Appeal did not suggest this infelicity of

expression invalidated the easement and we see no reason to come to a different view.

[102] We are satisfied easement C is a valid easement.

6 CAjudgment, above n 1, at [85].
©  At[86].
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¢ CAjudgment, above n 1, at [85].
©  At[86].



Is there power to grant easements for commercial operations on an esplanade
reserve?

[103] Inthe Court of Appeal, the Society argued that s 48(1)(f) did not confer a power
to grant easements for private commercial activity to be conducted on a reserve. This

70

was rejected by the Court of Appeal.”” A similar argument had been rejected by

Heath J and by Fogarty J.”!

[104] The Society gave notice under r 20A of the Supreme Court Rules 2004
supporting the judgment of the Court of Appeal on two other grounds, one of which
was that the Court of Appeal had erred in its conclusion about the scope of s 48(1)(f).”

[105] Mr Every-Palmer said that, interpreting s 48 from its text in light of its purpose,
as required by s 5 of the Interpretation Act 1999, led to a conclusion that s 48(1)(f) did
not confer a power to grant easements for private commercial work on a reserve. This
inevitably focused on the power of the District Council as grantor of the easements,
rather than the District Council as delegate of the Minister in granting consent. As
already mentioned, the 2006 easement decision (that is, the District Council’s decision
to grant the easements) is not under challenge in this appeal. However, the argument
was put on the basis that, because the District Council had no power to grant the

consents, the Minister could not have the power to consent to their grant.

[106] Section 48 provides as follows:

48 Grants of rights of way and other easements

D Subject to subsection (2) and to the Resource Management Act 1991,
in the case of reserves vested in an administering body, the
administering body, with the consent of the Minister and on such
conditions as the Minister thinks fit, may grant rights of way and other
easements over any part of the reserve for—

(a) any public purpose; or

0 At[99].

1 Heath J’s judgment, above n 10, at [22]-[27]; and HC judgment, above n 2, at [73].

2 The Society did not, however, cross-appeal against the Court of Appeal’s finding that easements
A3 and E were valid easements that had been lawfully granted and consented to under s 48(1). In
its written submissions, it made it clear this did not indicate it agreed with the Court of Appeal’s
finding about easements A3 and E and intimated that, if it succeeded in resisting Mr Schmuck’s
appeal, leave should be granted for it to cross-appeal against the Court of Appeal’s decision in
relation to easements A3 and E. This was not pursued at the hearing and on our approach to the
case it is not a live issue.



) providing access to any area included in an agreement, lease,
or licence granted under the powers conferred by this Act; or

(c) the distribution or transmission by pipeline of natural or
manufactured gas, petroleum, biofuel, or geothermal energy;
or

(d) an electrical installation or work, as defined in section 2 of the

Electricity Act 1992; or
(e) the provision of water systems; or

® providing or facilitating access or the supply of water to or the
drainage of any other land not forming part of the reserve or
for any other purpose connected with any such land.

) Before granting a right of way or an easement under subsection (1)
over any part of a reserve vested in it, the administering body shall
give public notice in accordance with section 119 specifying the right
of way or other easement intended to be granted, and shall give full
consideration, in accordance with section 120, to all objéctions and
submissions received in respect of the proposal under that section.

[107] Mr Every-Palmer argued that the catch-all phrase “for any other purpose
connected with any such land” in s 48(1)(f) needs to be considered in the context of

s 48 as a whole and also within the statutory scheme of the Reserves Act.

[108] In relation to s 48, Mr Every-Palmer’s argument was that the easements
contemplated by s 48 were in two broad categories > the facilitation of utility services
(s 48(1)(c), (d) and (e)); and access and the provision of basic amenities to other land
(s 48(1)(f)). He said a literal interpretation of the catch-all phrase at the end of
s 48(1)(f) would override Parliament’s intention to limit easements to those two broad
categories. Thus, he argued, the phrase “any other purpose” had to be read as “any
other similar purpose”. The “other purpose” referred to in s 48(1)(f) must have a
connection with the other powers conferred by that paragraph. He did not suggest this
was an application of the ejusdem generis principle, but rather just interpreting the
provision in light of its context. He was right to reject the application of the ejusdem
generis maxim because there is, in fact, no “genus” in s 48(1)(f) that could limit the

general wording at the end of the provision.

7 In addition to the provisions for public purpose easements (s 48(1)(a)) and access easements in

respect of licences and leases granted under the Reserves Act (s 48(1)(b)).



[109] Mr Every-Palmer also discussed the scheme of the Act, highlighting the
specific powers given to administering bodies in relation to different types of reserves
and the constraints imposed on those powers. He said that in the absence of a specific
provision, commercial activity should not be permitted on a reserve. We do not accept
that submission. As the Court of Appeal noted, the restrictions on an administering
body’s power to enter into leases or licences of reserve land (in ss 61 and 74 of the
Reserves Act) do not apply to the grant of easements under s 48.74 So the fact that the
powers to enter into leases and licences are confined to certain specified purposes does

not mean the power to grant easements is similarly confined.

[110] Nor do we consider that s 48(1) itself should be interpreted in a manner that
imposes a restriction on commercial activities that is simply not mentioned in that
subsection. Most of the uses for which easements may be granted under the other
paragraphs in s 48(1) to which Mr Every-Palmer referred are themselves commercial
uses.”

[111] Mr Galbraith pointed out that it would have been simple for Parliament to use
the phrase “for any other similar purpose” or “for any like purpose” if that had been
its intention. He noted that “for any like purpose” is used elsewhere in the Act.”® We
agree this tends to suggest that the more general wording in s 48(1)(f) means what it

says.

[112] Mr Galbraith also highlighted that there were a number of references in the
Reserves Act to the carrying on of commercial activity on reserves, which counted
against the argument, based on the scheme of the Act, advanced by Mr Every-Palmer.

Again, we agree.

[113] We conclude that the Court of Appeal was correct that there is no justification

to read down the meaning of the phrase “for any other purpose connected with any

% CAjudgment, above n 1, at [94].

> Fuel pipelines, water pipelines and electricity installations, for example.

6 Reserves Act, s 61(2A)(a), s 61(2A)(b) and s 109(3). The first two of these were included in the
Act by Reserves Amendment Act 1978, but the words “or any like purposes” appeared in s 109
from the time of enactment of the Reserves Act.



such land” in s 48(1)(f) to exclude easements for commercial activities.”” We therefore

reject the Society’s argument on this point.

Was the 2015 consent decision unlawful?

[114] Inits r 20A notice, the Society argued that the District Council as delegate of
the Minister had acted unlawfully in the 2015 consent decision for four reasons. In its

submissions these reasons were revised and reduced to three:

(a) The District Council (as delegate of the Minister) failed to undertake a
sufficiently thorough review. A subset of this ground is that the District
Council (as delegate of the Minister) did not engage adequately with

tangata whenua and Treaty of Waitangi issues relating to the reserve.

(b) The District Council (as delegate of the Minister) failed to identify that
the District Council (as grantor) did not undertake appropriate

balancing between the purposes of the reserve and the easements.

(©) The District Council (as delegate of the Minister) considered and
consented to easements that were materially different from those that
had been considered by the Commissioner and the District Council (as

grantor).

[115] Mr Every-Palmer accepted that these were matters that had a different focus
from the points made in the r 20A notice but asked that the Court consider them,
arguing there was no prejudice to the other parties. Counsel for the other parties
objected to this, pointing out that the Society’s case has changed at each stage of the
proceeding.”® They pointed out that there was no lower court decision on most of
these grounds. This meant that this Court would have to address the issues as first and

final Court.

77 CAjudgment, above n 1, at [99].
8 Apoint also noted by the Court of Appeal: at [112].



[116] In his oral submissions, Mr Every-Palmer addressed the Treaty point referred
to above on the basis that this was the strongest point and if the Court did not accept

his submissions in relation to it, then it would also not be with him on the other points.

The nature of the Minister’s consent power under s 48

[117] We are satisfied we should address one aspect of the argument about the
thoroughness of review. We had full argument on the role of the Minister (or
Minister’s delegate) when asked to consent to easements that have been granted by
the administering body under s 48. The High Court and Court of Appeal came to
different views on this issue. The District Council argued that this point had important
precedential value not just for it but for other territorial authorities exercising the

Minister’s consent power under the Instrument of Delegation.

[118] In the High Court, the Society submitted that the District Council, before
reconsidering the Minister’s consent decision as required by Heath J’s judgment,
ought to have re-advertised the application and then considered whether or not to
consent with the benefit of any further submissions received in response. Fogarty J
rejected this. He said the consent of the Minister was “a check, not a full consideration

starting again as it were”.”

[119] The Court of Appeal did not consider the role was as limited as Fogarty J said

it was. It described the task of the Minister or Minister’s delegate as “akin to judicial

review”.%0 It accepted that the Minister was not required to undertake a full

merit-based assessment of the proposed easements, but added:®!

... we see nothing in the statutory language or scheme of the Reserves Act to
suggest that in exercising the discretion to consent or not to consent, the
Minister is limited to checking the Council’s decision-making processes.

7  HC judgment, above n 2, at [81]-[82].
8 CAjudgment, aboven 1, at [41].
8 At[106].



[120] Later, the Court of Appeal acknowledged that it is the body granting the
easement that is required to consider objections made under s 48(2) of the Reserves

Act. It added:®?

We therefore agree with Fogarty J that the same full consideration of
objections is not mandatory for the Minister. However we disagree with the
Judge that the Minister’s consent role is limited to acting as a check on the
Council. There is nothing in the statutory scheme that suggests the Minister’s
discretion is so constrained. To the contrary, it suggests that the Minister
remains free to take a different view to Council as to whether an easement
should be granted having regard to issues of jurisdiction (as the Minister
earlier did in this very matter) and as to the purposes of the Act.

[121] The Court of Appeal’s view was that, in exercising the s48(1) consent
discretion, the Minister was required to have regard to legal constraints on the rights
that can be conferred under the Reserves Act and the purposes of the Reserves Act. It

saw these as mandatory considerations for the Minister.®3

[122] As mentioned earlier, the Minister delegated his consent function to territorial
authorities.?* In the present case, the delegation meant the District Council effectively
wore two hats because it was the administering body of the reserve and also delegate
of the Minister. So it had to decide in its former capacity whether to grant the
easements and in its latter capacity whether to consent to the grant of the easements.
As already noted, in the present case the District Council appointed the Commissioner
to undertake the public consultation process required by s 48(2) and acted on his

recommendations in granting the easements in the 2006 easement decision.

[123] The delegation was effected under s 10 of the Reserves Act. The relevant

provisions of that section are subss (1), (3) and (6), which provide:

10 Delegation of Minister’s powers

) The Minister may from time to time delegate any of his or her powers
and functions under this Act (not being the power to approve any
bylaw) to any individual, committee, body, local authority, or
organisation, or to any officer or officers of the Department specified
by the Minister, either as to matters within his or her jurisdiction

2 At[110].

8 At[111].

8  Above at [23]. The Instrument of Delegation for Territorial Authorities was signed by the then
Minister, Hon Dr Nick Smith MP, on 12 June 2013.



generally, or in any particular case or matter, or any particular class of
cases or matters, or in respect of any reserve or reserves.

3) Subject to any general or special directions given by the Minister, any
person, committee, body, local authority, organisation, or officer to
which or to whom any powers have been so delegated may exercise
those powers in the same manner and with the same effect as if they
had been directly conferred on that person, committee, body, local
authority, organisation, or officer by this Act and not by delegation.

(6) No such delegation shall prevent the exercise by the Minister himself
or herself of any of the powers and functions conferred on him or her
by this Act.

[124] A letter dated 8 July 2013 from DoC to local authorities accompanying the

Instrument of Delegation included the following explanation:

There is an expectation that local authorities will maintain a distinction
between their role as the administering body of a reserve and their role as a
delegate of the Minister.

It is important to note that the decision making function, whereby the merits
of the proposal are considered, is a fundamental responsibility of the reserve
administering body. The Minister is not the decision maker, but has, instead,
a supervisory role in ensuring that the necessary statutory processes have been
followed; that the administering body has taken the functions and purposes of
the Reserves Act into account in respect of the particular classification and
purposes of the reserve; that it has considered any objections or submissions
from affected parties; and that, on the basis of the evidence, the decision is a
reasonable one.

[125] Counsel for the District Council, Mr Hodder QC, argued that the Minister’s
power under s 48(1) was a supervisory power. The Minister was not obliged to, but
was entitled to, undertake a deeper review. He argued the advice given by DoC to
territorial authorities, which we have reproduced above, correctly described the task
that territorial authorities were required to undertake when exercising the Minister’s
consent power as the Minister’s delegate. He disputed the Court of Appeal’s

characterisation of the task as “akin to judicial review”.

[126] Mr Hodder argued the scheme of s 48 supported his position. The sequence of
steps leading to the execution and registration of an easement begins with the request

for an easement; the administering body then gives public notice and must consider



the submissions received;® the administering body then decides to grant the easement
(with conditions if appropriate), subject to the Minister’s consent. The Minister or his
or her delegate then consents (again, applying conditions if appropriate). Any
easement that is granted must comply with the RMA.®® He emphasised it is the
administering body, not the Minister, that is required to engage with the public and

which makes the decision as to whether or not the easement should be granted.

[127] This sequence means that by the time the Minister’s consent power is engaged,
there will have been a full consideration by the administering body of public feedback
and RMA issues by the body required by s 48 to do this. In those circumstances, there
is no basis for imposing on the Minister any greater role than a supervisory role,
ensuring the earlier steps in the sequence have been carried out in accordance with the

legislative requirements.

[128] Mr Hodder argued that the analogy with judicial review could be seen as
suggesting “inappropriate legalism”. He submitted the requirement is better described
as the Minister (or Minister’s delegate) being sufficiently informed to make a
reasonable supervisory decision whether or not to consent and, if so, whether to

impose conditions.

[129] Mr Hodder took issue with the Court of Appeal’s conclusion that the 2015
consent decision was unreasonable because of an error of law about the validity of the
easements and the antecedent finding that the legality of the easements was a
mandatory consideration. As we have found the easements were valid, this no longer
has practical impact. While we can see some concern about the characterisation of the
2015 consent decision as “unreasonable”, we think the Court of Appeal meant no more
than that if the Minister consented to the grant of easements that on review by a court
were found to be invalid, the fact the administering body had purported to grant them
and the Minister had purported to consent to that grant could not “cure” that invalidity.

[130] It is clear that the Minister is entitled to give general or special directions in

relation to the delegation under s 10(3) and, once those directions are given, the

8 Reserves Act, ss 48(2), 119 and 120.
8  Reserves Act, s 48(1).



decision-making power that has been delegated must be exercised subject to those
general or special directions. It is notable, therefore, that the letter accompanying the
Instrument of Delegation described the delegated role as a supervisory one: ensuring
that the necessary statutory processes have been followed; that the functions and
purposes of the Reserves Act have been taken into account; that the administering
body has considered objections or submissions from affected parties; and that the
decision is reasonable. That is what led Fogarty J to describe the role as a “check”.
We see the terms “check™ and “supervisory” as useful shorthand descriptions of the
role but neither provides a comprehensive description. We agree with the Court of
Appeal that the Minister or the Minister’s delegate cannot consent to an invalidly
granted easement, and to that extent must have regard to the legal constraints on the
rights that can be conferred under the Act. But we do not consider that the Minister is
under any obligation in process terms to reconsider the matters taken into account by
the administering body in granting the easement, so long as they are within the

administering body’s powers.

[131] In characterising the Minister’s power as supervisory, we are not intending to
create any artificial limit on that power. All we are saying is that there is no
requirement to re-run the process already undertaken by the administering body of the
reserve. However, if the Minister takes a different view of the situation from that taken
by the administering body, there is nothing to stop the Minister refusing to consent to
a decision that the administering body has made lawfully and which the administering
body considers is reasonable. We agree with the Court of Appeal that the Minister is
free to take a different view from that of the administering body as grantor. But there
is also nothing requiring the Minister to reconsider matters decided by the
administering body and the Minister does not act unlawfully if he or she does not do

SO.

[132] We accept Mr Every-Palmer’s submission that the Minister’s decision is not a
rubber-stamping exercise.®” But we do not think that undermines our description of
the Minister’s power above. In the absence of any statutory requirements as to

process, it is for the Minister (or Minister’s delegate) to determine what is relevant to

8 See Hastings District Council v Minister of Conservation [2002] NZRMA 529 (HC) at [50(2)].



the decision and the manner and intensity of the inquiry into any such matter (beyond
the essentials of checking that the statutory process has been undertaken by the
administering body and that the easement was lawfully granted), subject only to

challenge on grounds of unreasonableness.3®

[133] We think Mr Hodder was correct that the concerns the Society has about the
challenged easements really relate to other steps in the sequence of decision-making
in relation to the easements. The Society’s primary concern about public access to the
reserve is better directed at the process undertaken by the Commissioner and the
decision by the District Council (as the local agency best informed about those issues
and accountable to the local people affected by the issue) to grant the easements than
at the Minister’s consent decision.®’ Its concern about compliance with the RMA is
better directed to the resource consent process, which, we understand, the Society has

been involved with since the Court of Appeal’s decision was delivered.®°

The process leading to the 2015 consent decision

[134] The Society argues the approach of the District Council to the consent decision
was not sufficiently thorough. It is notable that, despite its views as to the nature of
the consent power, the Court of Appeal had no concerns about this in relation to the

easements it found were capable of being easements, easement A3 and E.

[135] We do not intend to engage further with this point. To a large extent, the
Society’s case in this context relied on its submission as to the nature of the consent
process, which we have rejected. We accept that the point was not pleaded and was
not in the r 20A notice, and there would be unfairness to the other parties if we were
to decide the point as first and last court. This is compounded by the fact that we

would be evaluating the process against the background of our conclusions as to the

% R (Khatun) v Newham London Borough Council [2004] EWCA Civ 55, [2005] QB 37 at [35] per
Laws LJ for the Court. See also R (Balajigari) v Secretary of State for the Home Department
[2019] EWCA Civ 673, [2019] 1 WLR 4647 at [70]; and R (on the application of Campaign
Against Arms Trade) v The Secretary of State for International Trade [2019] EWCA Civ 1020
at [59].

As noted above at [42], the 2006 easement decision is not under challenge in these proceedings.
%0 See Schmuck v Northland Regional Council [2019] NZEnvC 8; and Schmuck v Northland

Regional Council [2019] NZEnvC 125.
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nature of the process, when the Society’s submissions were based on a different

understanding of what the process required.

Treaty of Waitangi considerations

[136] Mr Every-Palmer advanced the argument in this Court that the District Council
had failed to engage with tangata whenua and failed to give sufficient consideration to

the Treaty claims over the area that includes the reserve.’!

[137] Itis difficult for us to discern whether there is substance to this argument. Itis
significant that the Society is the party advancing the argument, rather that the Treaty
claimant. Mr Every-Palmer said there are iwi members involved with the Society but
that is quite a different thing from the relevant iwi or hapii (or their representative)
being parties to the proceeding. We cannot do the issue justice on the basis of the
evidence before us and without allowing the District Council a fair opportunity to
respond. We are also reluctant to address the issue in proceedings to which the relevant
Treaty claimants are not represented. We do not therefore engage further with this

argument.

Other grounds

[138] We see the other grounds of challenge to the 2015 consent decision in the same
light. They needed to be advanced and addressed at first instance to be properly
considered by this Court.

Issue estoppel

[139] We do not need to address the question of whether issue estoppel or something
analogous to it arises in relation to Heath J’s judgment. We indicated at the hearing
that if it did arise and we agreed to address it, we would seek further submissions. As

it transpires, the issue is now moot and we say no more about it.

! A witness for the Society, Ms Marks, gave evidence that there are three Treaty claims on the area

that includes the reserve. One of them (Wai 2424) was made by Ms Marks and relates to
environmental degradation in Walls Bay.



Indefeasibility of title

[140] The impact of the registration of the easements after they were formalised
(following the 2015 consent decision) did not arise in the High Court because that
Court upheld their validity. In the Court of Appeal, the issue was potentially live. In
the Court’s judgment as first issued, the Court noted that “although the easements are
registered, the respondents [the District Council, the Minister and Mr Schmuck] do
not plead or rely upon indefeasibility of title as relevant to any relief should the Society
succeed with its appeal”.**> Subsequently the judgment was recalled and re-issued with
the words “plead or” removed.”® The Court of Appeal reserved leave for the parties
to apply for consequential orders if required, in light of the fact that the easements in

issue had been registered.”*

[141] The position before this Court was that Mr Schmuck wished to rely on
indefeasibility if his appeal otherwise failed. But neither of the Courts below had
addressed the issue. We indicated at the hearing that we would call for further
submissions on the issue if the issue arose and we considered it was appropriate to

deal with it. As we have found the easements are valid, the issue does not arise.

Result

[142] The appeal is allowed. The decision of the District Council as delegate of the

Minister to consent to the challenged easements is reinstated.

Costs

[143] We reserve costs. Both Mr Schmuck and the District Council claimed costs.
The Society sought an order that costs lie where they fall in the event that it was
unsuccessful in the appeal on the basis that the case concerns a matter of real public
interest beyond the interests of the Society, the Society’s position had merit and the
Society acted reasonably in the conduct of the proceedings. The District Council

disputes the last of those. We seek submissions from the parties on that issue and on

2 CA judgment, above n 1, at [54].

% Opua Coastal Preservation Inc v Far North District Council [2018] NZCA 510. The Court
refused to call for and hear further submissions on indefeasibility as Mr Schmuck sought.

% CAjudgment, above n 1, at [120].



costs generally, both in this Court and the Courts below (unless the parties are able to
agree on costs). Submissions from Mr Schmuck and the District Council should be
filed and served by 15 November 2019, submissions from the Society by
29 November 2019 and reply submissions from Mr Schmuck and the District Council
by 6 December 2019.

Leave reserved

[144] We are unsure as to whether the challenged easements have been removed from
the register and, if so, whether any formal steps are required to reinstate them. We

reserve leave to the parties to apply for consequential orders if required.

Solicitors:

Henderson Reeves Lawyers, Whangarei for Appellant
Bennion Law, Wellington for First Respondent

Law North Lawyers, Kerikeri for Second Respondent
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Dousg’s D at Yard

L0 Septomber 20235

Alicia-Kae Tathia
FinDC PDP Tecam T TR TR
] . - 1T Richaroson BET, Ud, Doy ab s
alicia-kate_taihia@de govtnz, P 101 AT P05, ﬂﬁ; 0% 407 4577
totarahillEmera.co

REF: HEARING [3C TIMETABLE BESPONSE: 521

In response 1o the 42A report by the Senior Policy Planner and
Techmueal Director Tor the PRT and hmited accommoaodation for
the hearing impaired. at the hearing facilities: 1 will nut be
attending the [3C hearing, :

Nor will 1 be attending because of the misrepresentations to the
Panel in the 42A report o' my inttial submissions and those ol
the subsequent submissions | made at hearing 8 on Open Space
maticrs directhy/indirectly atfected by the Treaty of Waitang;
Al 1975,

Nor beeause the Panel bas not made it clear to the PP Planning
Team of their spoken commitment Lo resolve Natural Open
Space issues on the land and in the CMA regarding my legal
occupations that dircetly afleet substantial PDP zoning errors,

Nor beeause the PDP Team has distegarded/misrepresentad not
only the wrilten submissions by my experl wilness, but his
phone conderence evidence with them as to my concems with
Lthe seope of the PDP that are in effect, ultra vires to the RMA,

Therclore, because these matters | have raised appear now to be
bevond the jurisdiction of the PDP, [ am heteby submitting the

cotire scope of my evidence regarding concerns 1 have that are

likely not only wealleet my boatvard, its exclusive occupations

bc}m on hnd and in the CMA, but the entive District as well,
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SUBMISSTONS TO T1IE
THE
SUPREME COURT OF

NEW ZEALAND

9 AND 10 JULY 2019

1 Kichardsan Steeet, Cipua, Bay of lxlands
Ph s 402 7055, ads 084Dy 41377
todarahillgE raarn ng
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AK Taihia

From: Doug and Helen

Sent: Wednesday, 10 September 2025 8:42 pm
To: AK Taihia

Subject: Fwd: Fwd: Fwd: Pictures

CAUTION: This email originated from outside Far North District Council.
Do not click links or open attachments unless you recognise the sender and know the content is safe.

Good evening Alicia

Please attach these photos as S21 "G" as a representation of the structural occupations as of early
2025 on land and in the CMA; and now within weeks of completion of the adjoining house. The
building at the head of the slipway is a new commercial boat shed, office, work shop, and winch
room.

Kind regards

Doug Schmuck
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